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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 451
RIN 1904-AB62

Renewable Energy Production
Incentives

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) Office of Energy Efficiency and
Renewable Energy is publishing
amendments to its regulations for the
Renewable Energy Production
Incentives (REPI) program to
incorporate changes made by section
202 of the Energy Policy Act of 2005
(EPACT 2005). The REPI program
provides for production incentive
payments to owners or operators of
qualified renewable energy facilities,
subject to the availability of
appropriations. The statutory changes in
these amendments to part 451 relate to
allocation of available funds between
owners or operators of two categories of
qualified facilities, incorporation of
additional ownership categories,
extension of the eligibility window and
program termination date, and
expansion of applicable renewable
energy technologies. In addition to the
changes specified by EPACT 2005, this
final rule modifies the method for
accrued energy accounting. Other minor
changes are made to update the
regulations.

DATES: This rule is effective on August
14, 2006.

FOR FURTHER INFORMATION CONTACT:
Daniel Beckley, U.S. Department of
Energy, Office of Renewable Energy and
Energy Efficiency, EE-2K, 1000

Independence Avenue, SW.,
Washington, DC 20585, (202) 586—7691.

SUPPLEMENTARY INFORMATION:

I. Background

II. Discussion of Comments

II. Effective Date

IV. Regulatory Review

V. Approval of the Office of the Secretary

I. Background

The Energy Policy Act of 1992, Public
Law 102-486, established the REPI
program to encourage production of
electric energy from facilities owned by
a State, a political subdivision of a State,
or a non-profit electric cooperative
using certain renewable energy
resources. Subject to availability of
appropriations, DOE was authorized to
pay 1.5 cents, adjusted annually for
inflation, to facility owners or operators
for each kilowatt-hour of electric energy
produced by qualified renewable energy
facilities. As specified in the statute as
originally enacted, the first energy
production year was fiscal year 1994
and a ten-year eligibility window was
prescribed. Therefore, DOE did not
accept applications for the REPI
program after September 30, 2003.
Qualified facility owners are eligible for
payment for ten successive years
beginning with the first year for which
an energy payment is made. As a result,
incentive payments were expected to
continue through 2013. DOE has
continued to make incentive payments,
based on available appropriations, to
those applicants whose ten successive
years of participation in the program
have not expired.

Section 202 of EPACT 2005, Public
Law 109-58, modifies the REPI program
by (a) extending the eligibility window,
(b) extending the termination date for
the program, (c) increasing the number
of renewable energy technologies
eligible under the program, (d)
broadening the category of qualified
owners, and (e) altering the procedure
for determining payment distributions if
insufficient funds are appropriated to
make full incentive payments for all
approved applications. On June 26,
2006, DOE proposed revisions to the
REPI program regulations at 10 CFR part
451 to implement the EPACT 2005
amendments and to revise provisions
that had become outdated since DOE
initially implemented the program in
1995 (71 FR 36225). This final rule

amends the REPI program regulations as
proposed with only minor changes.
DOE included a discussion of each
proposed amendment in the June 26
notice of proposed rulemaking (NOPR).
The most extensive discussion relates to
implementation of the statutory 60:40
distribution between the two categories
of eligible renewable energy facilities
and the method DOE will use to
incorporate accrued energy into pro rata
calculations when insufficient funds are
appropriated to cover all qualified
kilowatt-hours. See 71 FR 36227.

II. Discussion of Comments

DOE received 6 comments in response
to the NOPR, summarized as follows.
One commenter suggested modifications
to the proposed definition of “ocean.”
Two utilities currently participating in
the REPI program objected to certain
features of the proposed revisions to the
pro rata calculation method. Two
national organizations representing
utility interests broadly endorsed the
proposed revisions to the program
regulations. Lastly, a private party
offered comments in support of
renewable energy projects, but unrelated
to the specifics of the proposed rule.

In regard to the definition of “ocean,”
DOE proposed a definition because the
ocean was made an eligible renewable
energy source by EPACT 2005. DOE
proposed to define “ocean” to mean the
parts of the Atlantic Ocean (including
the Gulf of Mexico) and the Pacific
Ocean that are contiguous to the United
States coastline and from which energy
may be derived through application of
tides, waves, currents, thermal
differences, or other means. The
commenter noted that the term
“contiguous,” while usually meaning
adjacent or touching, also has been used
in certain legal descriptions to refer to
specific ocean areas and that DOE’s use
of the term in its definition could create
confusion. The commenter also
questioned the use of the term “parts”
as potentially adding further confusion
and suggested substitution of the term
“waters.” DOE agrees with both of these
comments and has made modifications
to the definition. Having made these
changes, DOE has made a corresponding
change to the location specification in
the section titled “What is a Qualified
Renewable Energy Facility’” so that it is
consistent with the revised ocean
definition. The effect of this latter
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change is to avoid restricting the
location of a renewable energy facility to
the territorial sea (0—12 nautical miles)
and to allow placement in any part of
the ocean over which the U.S. claims
jurisdiction.

In regard to methods of pro rata
calculations, DOE proposed to amend
the provisions dealing with incentive
payments when there are insufficient
funds to make payments for all
qualifying energy. Under both the
original rule and today’s amended rule,
the total qualified electrical energy
consists of (1) the energy produced in
the most recent year and (2) the accrued
energy (which is the qualified energy
produced in all preceding years for
which payment was not made). To
conform to EPACT 2005, DOE proposed
to allocate available funds into two
categories on a 60:40 basis (as specified
at 42 U.S.C. 13317(a)(4)(A)) and to
calculate potential payments initially
based on the prior year’s energy
production and, if funds are not
exhausted, secondarily based on
accrued energy.

Two previously qualified utilities
participating in the same wind project
disagreed with this modified approach.
Both commenters stated that (a) existing
participants should be ‘“‘grandfathered,”
i.e., be exempt from the new 60:40
funding allocation and be paid before
new entrants assigned to the 60:40
funding groups, and that (b) accrued
energy from the former Tier 1 group
should continue to be assigned status
second only to prior year produced Tier
1 energy and therefore have priority
over the new 40 percent (or former Tier
2) group. One of the commenters further
asserted that DOE has no mandate to
apply the 60:40 funding division
“retroactively” to participants who
entered under the original rule and has
done so on an arbitrary basis. DOE has
not made the changes recommended by
these commenters. The EPACT 2005
amendments to 42 U.S.C. 13317 provide
that when there is insufficient funding
to make full incentive payments to all
qualified participants, DOE must make
payments to two groups of qualified
facilities with a 60:40 division of funds.
The two groups roughly correspond to
the Tier 1 and Tier 2 categories of
qualified facilities under the original
statute and regulations. EPACT 2005
does not include any provision that
allows DOE to continue the program
under the original regulations—under
which funding of Tier 1 facilities takes
precedence over funding of Tier 2
facilities—for previously qualified
renewable energy facilities. Although 42
U.S.C. 13317(4)(B) permits the Secretary
to alter the 60:40 percentage

requirements after submitting the
reasons for the alteration to Congress,
this provision does not authorize
grandfathering of previously qualified
facilities under the original rule or the
exemption of any group of participants
from the 60:40 distribution. Thus, DOE
may not “‘grandfather”” a group of
recipients that would receive payment
under the old rule before payment to the
newly required 60:40 participant groups
as requested by the commenter. DOE
further rejects the argument that the
60:40 division of REPI funds would
apply retroactively under this rule. This
final rule will apply prospectively to
incentive payments made on or after the
effective date set forth in this notice of
final rulemaking.

The issue of accrued energy and its
status in the payment priority hierarchy
(point (b) in the summary of
commenters’ points above) merits
further discussion. DOE recognizes that
the effect of EPACT 2005 is to shift
payout funds from the former Tier 1
group to the former Tier 2 group. As
previously explained, DOE’s rule must
implement the 60:40 distribution
division. DOE also recognizes, as these
commenters imply, that the removal of
accrued energy from equal status with
energy produced in the prior fiscal year
has the effect of further reducing the pro
rata payment that might otherwise be
received by former Tier 1 recipients.
The statute (as originally enacted and as
amended by EPACT 2005) contemplates
an annual appropriation to support an
annual payment for annual energy
production. Although not expressly
required by statute, DOE created an
accrued energy account under its
program regulations because it
recognized that unpaid energy could
result from insufficient appropriations,
and it viewed payment for accrued
energy as permissible under the statute.
DOE continues to provide for payments
for accrued energy under today’s final
rule. However, DOE believes that
making payment for accrued energy
secondary to annual energy in the
determination of pro rata payments is
most consistent with the policy choice
reflected in the statute as amended by
EPACT 2005, and is fairer to all eligible
participants. Consequently, DOE has
made no changes in the final rule
regarding accrued energy calculations.

I1I. Effective Date

The Administrative Procedure Act
(APA) requires that agencies publish a
rule not less than 30 days before the rule
will become effective, unless an
exception from this requirement applies
(5 U.S.C. 553(d)(3)). Under the APA,
agencies may bypass this 30-day delay

for “good cause.” DOE is invoking the
“good cause” exception in this instance
and making these regulations effective
immediately upon publication. The
final rule published today updates but
does not substantially change the
existing rules for REPI in 10 CFR part
451, except as required by section 202
of EPACT 2005. The established REPI
procedures specify an application
period of October 1-December 31 (the
first 3 months of the Federal fiscal year)
for applicants to provide data on REPI
energy produced during the prior fiscal
year and to request payment for this
energy. There are currently applicants
awaiting payment out of FY06 funds for
energy produced in FY05. However,
payment has not yet been made because
EPACT 2005 opened the FY06 funding
to new applicants. The new applicants
are unable to apply until the final rule
is published. With a 30-day delay in
effectiveness, there would be
insufficient time remaining in FY06 for
participants to apply for FY06 funds
and for DOE to process those
applications. In addition, DOE
published a NOPR on June 26, 2006,
that included notice of a possible
August 31 deadline for applications for
FY05 payments. Both EPACT 2005 and
the NOPR have given potential REPI
participants adequate notice to adjust
their behavior. Moreover, DOE foresees
little, if any, harm done by bypassing
the 30-day delay in effectiveness, and
only by making the rule effective upon
publication can DOE fulfill the statute’s
objective of encouraging the production
of renewable energy by providing
incentive funding to the renewable
energy producers.

IV. Regulatory Review

A. Executive Order 12866

This rule has been determined to not
be a “significant regulatory action”
under Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (October 4, 1993).
Accordingly, this action is not subject to
review under that Executive Order by
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget.

B. National Environmental Policy Act

DOE has determined that this rule is
covered under the Categorical Exclusion
found in the Department’s National
Environmental Policy Act regulations at
paragraph A.6 of appendix A to subpart
D, 10 CFR part 1021, which applies to
rulemakings that are strictly procedural.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.
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C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process (68 FR 7990). DOE
has made its procedures and policies
available on the Office of General
Counsel’s Web site: http://
www.gc.doe.gov.

DOE has reviewed this rule under the
provisions of the Regulatory Flexibility
Act and the procedures and policies
published on February 19, 2003. These
amendments revise DOE’s regulations
for its program for making production
incentive payments to owners or
operators of qualified renewable energy
facilities, subject to the availability of
appropriations. The regulations are
procedural in nature and affect only
entities that choose to apply for
incentive payments under the program.
The rule’s procedures will not have a
significant economic impact on any
class of entities. On the basis of the
foregoing, DOE certifies that the rule
does not have a significant economic
impact on a substantial number of small
entities. Accordingly, DOE has not
prepared a regulatory flexibility analysis
for this rulemaking. DOE’s certification
and supporting statement of factual
basis has been provided to the Chief
Counsel for Advocacy of the Small
Business Administration pursuant to 5
U.S.C. 605(b).

D. Paperwork Reduction Act

This rule does not impose any new
collection of information subject to
review and approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq.

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) generally
requires Federal agencies to examine
closely the impacts of regulatory actions
on State, local, and tribal governments.
Subsection 101(5) of title I of that law
defines a Federal intergovernmental

mandate to include any regulation that
would impose upon State, local, or
tribal governments an enforceable duty,
except a condition of Federal assistance
or a duty arising from participating in a
voluntary Federal program. Title II of
that law requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and tribal
governments, in the aggregate, or to the
private sector, other than to the extent
such actions merely incorporate
requirements specifically set forth in a
statute. Section 202 of that title requires
a Federal agency to perform a detailed
assessment of the anticipated costs and
benefits of any rule that includes a
Federal mandate which may result in
costs to State, local, or tribal
governments, or to the private sector, of
$100 million or more. Section 204 of
that title requires each agency that
proposes a rule containing a significant
Federal intergovernmental mandate to
develop an effective process for
obtaining meaningful and timely input
from elected officers of State, local, and
tribal governments.

This rule does not impose a Federal
mandate on State, local or tribal
governments. The rule does not result in
the expenditure by State, local, and
tribal governments in the aggregate, or
by the private sector, of $100 million or
more in any one year. Accordingly, no
assessment or analysis is required under
the Unfunded Mandates Reform Act of
1995.

F. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well being. The proposed rule would
not have any impact on the autonomy
or integrity of the family as an
institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

G. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined this
rule and has determined that it would

not preempt State law and would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

H. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct, while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, the rule meets
the relevant standards of Executive
Order 12988.

I. Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB.

OMB’s guidelines were published at
67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed this rule under the OMB and
DOE guidelines and has concluded that



46386

Federal Register/Vol. 71, No. 156 /Monday, August 14, 2006/Rules and Regulations

it is consistent with applicable policies
in those guidelines.

J. Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the OMB, a
Statement of Energy Effects for any
proposed significant energy action. A
“significant energy action” is defined as
any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
the Office of Information and Regulatory
Affairs (OIRA), as a significant energy
action. For any proposed significant
energy action, the agency must give a
detailed statement of any adverse effects
on energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s regulatory action would not
have a significant adverse effect on the
supply, distribution, or use of energy
and is therefore not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

K. Congressional Notification

As required by 5 U.S.C. 801, DOE will
submit to Congress a report regarding
the issuance of today’s final rule prior
to the effective date set forth at the
outset of this rulemaking. The report
will state that it has been determined
that the rule is not a “major rule”” as
defined by 5 U.S.C. 801(2).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s final rule.

List of Subjects in 10 CFR Part 451

Electric utilities, Energy, Power
sources, Renewable energy.

Issued in Washington, DC, on August 8,
2006.
Alexander A. Karsner,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

m For the reasons set forth in the
preamble, part 451 of title 10, chapter II
of the Code of Federal Regulations, is
amended as follows:

PART 451—RENEWABLE ENERGY
PRODUCTION INCENTIVES

m 1. The authority citation for part 451
is revised to read as follows:

Authority: 42 U.S.C. 7101, et seq.; 42
U.S.C. 13317.

m 2. Section 451.1(a) is revised to read
as follows:

§451.1 Purpose and scope.

(a) The provisions of this part cover
the policies and procedures applicable
to the determinations by the Department
of Energy (DOE) to make incentive
payments, under the authority of 42
U.S.C. 13317, for electric energy
generated and sold by a qualified
renewable energy facility owned by a
State or political subdivision thereof; a
not-for-profit electric cooperative; a
public utility described in section 115 of
the Internal Revenue Code of 1986; an
Indian tribal government or subdivision

thereof; or a Native corporation.
* * * * *

m 3. Section 451.2 is amended by:
m a. Adding in alphabetical order
definitions of “Biomass,” ‘“Date of first
use,” “‘Indian tribal government,”
“Native corporation,” ‘“Not-for-profit
electrical cooperative,” and “Ocean”.
m b. Revising the definitions of “Closed
loop biomass,” “Deciding Official,”
“Renewable energy source” and ““State.”
m c. Removing the definition of
“Nonprofit electrical cooperative.”
The revisions and additions read as
follows:

§451.2 Definitions.

* * * * *

Biomass means biologically generated
energy sources such as heat derived
from combustion of plant matter, or
from combustion of gases or liquids
derived from plant matter, animal
wastes, or sewage, or from combustion
of gases derived from landfills, or
hydrogen derived from these same
sources.

Closed-loop biomass means any
organic material from a plant which is
planted exclusively for purposes of
being used at a qualified renewable
energy facility to generate electricity.

Date of first use means, at the option
of the facility owner, the date of the first
kilowatt-hour sale, the date of
completion of facility equipment
testing, or the date when all approved
permits required for facility
construction are received.

Deciding Official means the Manager
of the Golden Field Office of the
Department of Energy (or any DOE
official to whom the authority of the
Manager of the Golden Field Office may

be redelegated by the Secretary of
Energy).

Indian tribal government means the
governing body of an Indian tribe as
defined in section 4 of the Indian Self-
Determination and Education
Assistance Act (25 U.S.C. 450b).

Native corporation has the meaning
set forth in the Alaska Native Claims
Settlement Act (25 U.S.C. 1602).

* * * * *

Not-for-profit electrical cooperative
means a cooperative association that is
legally obligated to operate on a not-for-
profit basis and is organized under the
laws of any State for the purpose of
providing electric service to its
members.

Ocean means the waters of the
Atlantic Ocean (including the Gulf of
Mexico) and the Pacific Ocean within
the jurisdiction of the United States
from which energy may be derived
through application of tides, waves,
currents, thermal differences, or other
means.

Renewable energy source means solar
heat, solar light, wind, ocean,
geothermal heat, and biomass, except
for—

(1) Heat from the burning of
municipal solid waste; or

(2) Heat from a dry steam geothermal
reservoir which—

(i) Has no mobile liquid in its natural
state;

(ii) Is a fluid composed of at least 95
percent water vapor; and

(iii) Has an enthalpy for the total
produced fluid greater than or equal to
2.791 megajoules per kilogram (1200
British thermal units per pound).

State means the District of Columbia,
Puerto Rico, and any of the States,
Commonwealths, territories, and
possessions of the United States.

m 4. Section 451.4 is amended by:

m a. Revising paragraphs (a)(2) and (a)(3)
and adding new paragraphs (a)(4) and
(a)(5).

m b. Revising paragraph (e).

m c. Adding the word “ocean” after the
word “wind” in paragraphs (f)(1) and
H(2).

m d. Adding the words “or in U.S.
jurisdictional waters” after the word
“State” in paragraph (g).

The revisions and additions read as
follows:

§451.4 What is a qualified renewable
energy facility.
* * * * *

(a) * x %

(2) A public utility described in
section 115 of the Internal Revenue
Code of 1986;
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(3) A not-for-profit electrical
cooperative;

(4) An Indian tribal government or
subdivision thereof; or

(5) A Native corporation.
* * * * *

(e) Time of first use. The date of the
first use of a newly constructed
renewable energy facility, or a facility
covered by paragraph (f) of this section,
must occur during the inclusive period
beginning October 1, 1993, and ending
on September 30, 2016. For facilities
whose date of first use occurred in the
period October 1, 2003, through
September 30, 2004, the time of first use
shall be deemed to be October 1, 2004.

* * * * *

m 5. Section 451.5 is amended by
revising paragraphs (b)(1) and (b)(2) to
read as follows:

§451.5 Where and when to apply.

* * * * *

(b) L

(1) An application for an incentive
payment for electric energy generated
and sold in a fiscal year must be filed
during the first quarter (October 1
through December 31) of the next fiscal
year, except as provided in paragraph
(b)(2) of this section.

(2) For facilities whose date of first
use occurred in the period October 1,
2003, through September 30, 2005,
applications for incentive payments for
electric energy generated and sold in
fiscal year 2005 must be filed by August
31, 2006.

* * * * *

§451.6 [Amended]

m 6. Section 451.6 is amended by adding
the word ““consecutive” before the
words “fiscal years” in the first
sentence, and in the last sentence, by
removing the date 2013 and adding in
its place the date “2026”.

m 7. Section 451.8 is amended by:
m a. Removing the comma after the word
“owner,” where it is first used in
paragraph (a).
m b. Removing paragraph (h) and
redesignating (i) as paragraph (h).
m c. Revising redesignated paragraph
(h).
m d. Adding a new paragraph (i).
m e. Revising paragraph (j).
m f. Removing the word “nonprofit” and
adding in its place the term ‘“‘not-for-
profit” in paragraph (m).

The revisions and additions read as
follows:

§451.8 Application content requirements.
* * * * *

(h) The total amount of electric energy
for which payment is requested,

including the net electric energy
generated in the prior fiscal year, as
determined according to paragraph (f) or
(g) of this section;

(i) Copies of permit authorizations if
the date of first use is based on permit
approvals and this is the initial
application;

(j) Instructions for payment by
electronic funds transfer;

* * * * *

m 8. Section 451.9 is amended by
revising paragraphs (c), (d), and (e) to
read as follows:

§451.9 Procedures for processing
applications.

(c) DOE determinations. The Assistant
Secretary for Energy Efficiency and
Renewable Energy shall determine the
extent to which appropriated funds are
available to be obligated under this
program for each fiscal year. Upon
evaluating each application and any
other relevant information, DOE shall
further determine:

(1) Eligibility of the applicant for
receipt of an incentive payment, based
on the criteria for eligibility specified in
this part;

(2) The number of kilowatt-hours to
be used in calculating a potential
incentive payment, based on the net
electric energy generated from a
qualified renewable energy source at the
qualified renewable energy facility and
sold during the prior fiscal year;

(3) The number of kilowatt-hours to
be used in calculating a potential
additional incentive payment, based on
the total quantity of accrued energy
generated during prior fiscal years;

(4) The amounts represented by 60
percent of available funds and by 40
percent of available funds; and

(5) Whether justification exists for
altering the 60:40 payment ratio
specified in paragraph (e) of this
section. If DOE intends to modify the
60:40 ratio, the Department shall notify
Congress, setting forth reasons for such
change.

(d) Calculating payments. Subject to
the provisions of paragraph (e) of this
section, potential incentive payments
under this part shall be determined by
multiplying the number of kilowatt-
hours determined under § 451.9(c)(2) by
1.5 cents per kilowatt-hour, and
adjusting that product for inflation for
each fiscal year beginning after calendar
year 1993 in the same manner as
provided in section 29(d)(2)(B) of the
Internal Revenue Code of 1986, except
that in applying such provisions
calendar year 1993 shall be substituted
for calendar year 1979. Using the same
procedure, a potential additional

payment shall be determined for the
number of kilowatt-hours determined
under paragraph (c)(3) of this section. If
the sum of these calculated payments
does not exceed the funds determined to
be available by the Assistant Secretary
for Energy Efficiency and Renewable
Energy under §451.9(c), DOE shall
make payments to all qualified
applicants.

(e) Insufficient funds. If funds are not
sufficient to make full incentive
payments to all qualified applicants,
DOE shall—

(1) Calculate potential incentive
payments, if necessary on a pro rata
basis, not to exceed 60 percent of
available funds to owners or operators
of qualified renewable energy facilities
using solar, wind, ocean, geothermal,
and closed-loop biomass technologies
based on prior year energy generation;

(2) Calculate potential incentive
payments, if necessary on a pro rata
basis, not to exceed 40 percent of
available funds to owners or operators
of all other qualified renewable energy
facilities based on prior year energy
generation;

(3) If the amounts calculated in
paragraph (e)(1) and (2) of this section
result in one owner group with
insufficient funds and one with excess
funds, allocate excess funds to the
owner group with insufficient funds and
calculate additional incentive payments,
on a pro rata basis if necessary, to such
owners or operators based on prior year
energy generation.

(4) If potential payments calculated in
paragraphs (e)(1), (2), and (3) of this
section do not exceed available funding,
allocate 60% of remaining funds to
paragraph (e)(1) recipients and 40% to
paragraph (e)(2) recipients and calculate
additional incentive payments, if
necessary on a pro rata basis, to owners
or operators based on accrued energy;

(5) If the amounts calculated in
paragraph (e)(4) of this section result in
one owner group with insufficient funds
and one with excess funds, allocate
excess funds to the owner group with
insufficient funds and calculate
additional incentive payments, on a pro
rata basis if necessary, to such owners
or operators based on accrued energy.

(6) Notify Congress if potential
payments resulting from paragraphs
(e)(3) or (5) of this section above will
result in alteration of the 60:40 payment
ratio;

(7) Make incentive payments based on
the sum of the amounts determined in
paragraphs (e)(1) through (5) of this
section for each applicant;

(8) Treat the number of kilowatt-hours
for which an incentive payment is not
made as a result of insufficient funds as
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accrued energy for which future

incentive payment may be made; and
(9) Maintain a record of each

applicant’s accrued energy.

* * * * *

[FR Doc. 06—6925 Filed 8—10-06; 1:20 pm]

BILLING CODE 6450-01-P

FEDERAL RESERVE SYSTEM
12 CFR Part 226
[Regulation Z; Docket No. R—1263]
Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; staff commentary.

SUMMARY: The Board is publishing a
final rule amending the staff
commentary that interprets the
requirements of Regulation Z (Truth in
Lending). The Board is required to
adjust annually the dollar amount that
triggers requirements for certain home
mortgage loans bearing fees above a
certain amount. The Home Ownership
and Equity Protection Act of 1994
(HOEPA) sets forth rules for home—
secured loans in which the total points
and fees payable by the consumer at or
before loan consummation exceed the
greater of $400 or 8 percent of the total
loan amount. In keeping with the
statute, the Board has annually adjusted
the $400 amount based on the annual
percentage change reflected in the
Consumer Price Index that is in effect
on June 1. The adjusted dollar amount
for 2007 is $547.

DATES: January 1, 2007.

FOR FURTHER INFORMATION CONTACT:
Minh-Duc T. Le, Senior Attorney,
Division of Consumer and Community
Affairs, Board of Governors of the
Federal Reserve System, at (202) 452—
3667. For the users of
Telecommunications Device for the Deaf
(“TDD”) only, contact (202) 263—4869.

SUPPLEMENTARY INFORMATION:

I. Background

The Truth in Lending Act (TILA; 15
U.S.C. 1601 — 1666j) requires creditors
to disclose credit terms and the cost of
consumer credit as an annual
percentage rate. The act requires
additional disclosures for loans secured
by a consumer’s home, and permits
consumers to cancel certain transactions
that involve their principal dwelling.
TILA is implemented by the Board’s
Regulation Z (12 CFR part 226). The
Board’s official staff commentary (12

CFR part 226 (Supp. 1)) interprets the
regulation, and provides guidance to
creditors in applying the regulation to
specific transactions.

In 1995, the Board published
amendments to Regulation Z
implementing HOEPA, contained in the
Riegle Community Development and
Regulatory Improvement Act of 1994,
Pub. L. 103-325, 108 Stat. 2160 (60 FR
15463). These amendments, contained
in §§ 226.32 and 226.34 of the
regulation, impose substantive
limitations and additional disclosure
requirements on certain closed—end
home mortgage loans bearing rates or
fees above a certain percentage or
amount. As enacted, the statute requires
creditors to comply with the HOEPA
rules if the total points and fees payable
by the consumer at or before loan
consummation exceed the greater of
$400 or 8 percent of the total loan
amount. TILA and Regulation Z provide
that the $400 figure shall be adjusted
annually on January 1 by the annual
percentage change in the Consumer
Price Index (CPI) that was reported on
the preceding June 1. (15 U.S.C.
1602(aa)(3) and 12 CFR 226.32(a)(1)(ii)).
The Board adjusted the $400 amount to
$528 for the year 2006.

The Bureau of Labor Statistics
publishes consumer—based indices
monthly, but does not “report”” a CPI
change on June 1; adjustments are
reported in the middle of each month.
The Board uses the CPI-U index, which
is based on all urban consumers and
represents approximately 87 percent of
the U.S. population, as the index for
adjusting the $400 dollar figure. The
adjustment to the CPI-U index reported
by the Bureau of Labor Statistics on May
15, 2006, was the CPI-U index “in
effect” on June 1, and reflects the
percentage increase from April 2005 to
April 2006. The adjustment to the $400
figure below reflects a 3.55 percent
increase in the CPI-U index for this
period and is rounded to whole dollars
for ease of compliance.

II. Adjustment and Commentary
Revision

Effective January 1, 2007, for purposes
of determining whether a home
mortgage transaction is covered by 12
CFR 226.32 (based on the total points
and fees payable by the consumer at or
before loan consummation), a loan is
covered if the points and fees exceed the
greater of $ 547 or 8 percent of the total
loan amount. Comment 32(a)(1)(ii)-2,
which lists the adjustments for each
year, is amended to reflect the dollar
adjustment for 2007. Because the timing
and method of the adjustment is set by

statute, the Board finds that notice and
public comment on the change are
unnecessary.

III. Regulatory Flexibility Analysis

The Board certifies that this
amendment will not have a substantial
effect on regulated entities because the
only change is to raise the threshold for
transactions requiring HOEPA
disclosures.

List of Subjects
12 CFR Part 226

Advertising, Federal Reserve System,
Mortgages, Reporting and recordkeeping
requirements, Truth in lending.

m For the reasons set forth in the
preamble, the Board amends Regulation
Z, 12 CFR part 226, as set forth below:

PART 226—TRUTH IN LENDING
(REGULATION 2)

m 1. The authority citation for part 226
continues to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604
and 1637(c)(5).

m 2. In Supplement I to Part 226, under
Section 226.32—Requirements for
Certain Closed—-End Home Mortgages,
under Paragraph 32(a)(1)(ii), paragraph
2. xii. is added.

SUPPLEMENT I TO PART 226~
OFFICIAL STAFF INTERPRETATIONS

* * * * *

SUBPART E-SPECIAL RULES FOR
CERTAIN HOME MORTGAGE
TRANSACTIONS

* * * * *

Section 226.32-Requirements for
Certain Closed-End Home Mortgages
32(a) Coverage

* * * * *

Paragraph 32(a)(1)(ii)

2. Annual adjustment of $400

amount.
* * * * *

xii. For 2007, $547, reflecting a 3.55
percent increase in the CPI-U from June
2005 to June 2006, rounded to the

nearest whole dollar.
* % * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Director of the Division of Consumer and
Community Affairs under delegated
authority, August 9, 2006.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E6-13281 Filed 8—11-06; 8:45 am]
BILLING CODE 6210-01-S
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—24954; Directorate
Identifier 2006—-CE-30-AD; Amendment 39—
14713; AD 2006-16-13]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Aircraft Ltd. Models PC-12 and PC-12/
45 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an airworthiness authority of
another country to identify and correct
an unsafe condition on an aviation
product. We are issuing this AD to
require actions to correct the unsafe
condition on these products.

DATES: This AD becomes effective
September 18, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 18, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri, 64106; telephone: (816) 329—
4059; facsimile: (816) 329—4090
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. The
NPRM was published in theFederal

Register on June 22, 2006 (71 FR 35843).

The NPRM proposed to require a one-
time inspection of the Frame 21 (FR21)
adjacent to the wing upper-attachment
lugs, left and right, and a repair if
necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or

on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable in a U.S.
court of law. In making these changes,
we do not intend to differ substantively
from the information provided in the
MCALI and related service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
described in a separate paragraph of the
AD. These requirements, if any, take
precedence over the actions copied from
the MCAL

Costs of Compliance

Based on the service information, we
estimate that this AD will affect about
394 products of U.S. registry. We also
estimate that it will take about 5 work-
hours per product to do the action and
that the average labor rate is $80 per
work-hour. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these costs. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD on U.S. operators to be
$157,600, or $400 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains the
NPRM, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Office (telephone (800) 647—
5227) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:
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2006-16-13 PILATUS AIRCRAFT LTD:
Amendment 39-14713; Docket No.
FAA-2006-24954; Directorate Identifier
2006—CE-30—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective September 18, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Models PC-12 and
PC-12/45 airplanes; manufacturer serial

numbers 101 through 617 inclusive,
certificated in any U.S. category.

Reason

(d) The mandatory continuing
airworthiness information (MCAI) states that
the aircraft manufacturer has identified drill
damage on some Frame 21 (FR21) lug fittings
on the production line and during a number
of midlife wing lug inspections. It is thought
that the damage found on the FR21 lug
fittings occurred during assembly of the
airplane. Depending on the size and location
of the possible damage, if not corrected, the
fatigue life of the wing attachment lugs on
FR21 may be affected. The MCAI requires a
one-time inspection of the FR21 adjacent to
the wing upper-attachment lugs, left and
right, and a repair if necessary.

Actions and Compliance

(e) Unless already done, do the following
except as stated in paragraph (f) below.

(1) Within the next 100 hours time-in-
service (TIS) after September 15, 2006 (the
effective date of this AD), perform an
inspection of FR21 in the area of the outer
sidewall frame attachment lug forward and
aft side faces, left and right, to determine if
there is any damage that may have been
made with a drill. Follow Pilatus Aircraft
Ltd. PC12 Service Bulletin No. 53—004, dated
February 10, 2006.

(2) Within the next 100 hours TIS after
September 18, 2006 (the effective date of this
AD), perform an inspection of FR21 in the
area of the top surface of the wing upper-
attachment lugs, left and right, to determine
if there is any damage that may have been
made with a drill. Follow Pilatus Aircraft
Ltd. PC12 Service Bulletin No. 53—004, dated
February 10, 2006.

(3) If during the inspection required by
paragraph (e)(1) of this AD any damage less
than 0.1 mm (0.0040 inch) on any FR21 is
found, prior to further flight, repair the
damaged FR21 in accordance with Pilatus
Aircraft Ltd. PC12 Service Bulletin No. 53—
004, dated February 10, 2006.

(4) If during the inspection required in
paragraph (e)(1) of this AD any damage equal
to or greater than 0.1 mm (0.0040 inch) on
any FR21 is found, prior to further flight
contact Pilatus Aircraft Ltd. for an FAA-
approved repair solution and incorporate the
repair.

(5) If during the inspection required by
paragraph (e)(2) of this AD any damage less
than 1 mm (0.040 inch) depth on any FR21
wing attachment lug top surface is found,
prior to further flight, repair the damaged
FR21 in accordance with Pilatus Aircraft Ltd.

PC12 Service Bulletin No. 53—-004, dated
February 10, 2006.

(6) If during the inspection required by
paragraph (e)(2) of this AD any damage equal
to or greater than 1 mm (0.040 inch) depth
on any FR21 wing attachment lug top surface
is found, prior to further flight contact Pilatus
Aircraft Ltd. for an FAA-approved repair
solution and incorporate the repair.

FAA AD Differences
(f) None.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Staff,
FAA, ATTN: Doug Rudolph, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri,
64106; telephone: (816) 329—4059; facsimile:
(816) 329-4090, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

(2) Return to Airworthiness: When
complying with this AD, perform FAA-
approved corrective actions before returning
the product to an airworthy condition.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) This AD is related to Federal Office for
Civil Aviation AD HB-2006-223, effective
date April 20, 2006, which references Pilatus
Aircraft Ltd. PC12 Service Bulletin No. 53—
004, dated February 10, 2006.

Material Incorporated by Reference

(i) You must use Pilatus Aircraft Ltd. PC12
Service Bulletin No. 53—004, dated February
10, 2006, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact the Pilatus Aircraft Ltd.,
Customer Support Manager, CH-6371
STANS, Switzerland; telephone: 41 41 619
6208; facsimile: +41 41 619 7311; email:
SupportPC12@pilatus-aircraft.com.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on August
4, 2006.
John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-13016 Filed 8—11-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21242; Directorate
Identifier 2005-NE—09-AD; Amendment 39—
14721; AD 2006—02—08R1]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
Arriel 1B, 1D, 1D1, and 1S1 Turboshaft
Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is revising an
existing airworthiness directive (AD) for
certain Turbomeca Arriel 1B, 1D, 1D1,
and 1S1 turboshaft engines. That AD
currently requires initial and repetitive
position checks of the gas generator 2nd
stage turbine blades on all Turbomeca
Arriel 1B, 1D, 1D1, and 151 turboshaft
engines. That AD also currently requires
initial and repetitive replacements of
2nd stage turbines on 1B, 1D, and 1D1
engines only. This AD revision requires
the same actions, but would relax the
compliance times for initially replacing
2nd stage turbines in Arriel 1B, 1D, and
1D1 turboshaft engines. We are issuing
this AD revision to clarify and relax the
AD compliance times for 2nd stage
turbine initial replacement on Arriel 1B,
1D, and 1D1 turboshaft engines. We are
also issuing this AD revision to prevent
in-flight engine shutdown and
subsequent forced autorotation landing
or accident.

DATES: This AD becomes effective
September 13, 2006. The Director of the
Federal Register previously approved
the incorporation by reference of certain
publications listed in the regulations as
of February 28, 2006 (71 FR 3754,
January 24, 2006).

ADDRESSES: You can get the service
information identified in this AD from
Turbomeca, 40220 Tarnos, France;
telephone +33 05 59 74 40 00, fax +33
05 59 74 45 15.

You may examine the AD docket on
the Internet at http://dms.dot.gov or in
Room PL—401 on the plaza level of the
Nassif Building, 400 Seventh Street,
SW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Christopher Spinney, Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803; telephone (781)
238-7175, fax (781) 238-7199.
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SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed AD. The proposed AD
revision applies to certain Turbomeca
Arriel 1B, 1D, 1D1, and 151 turboshaft
engines. We published the proposed AD
revision in the Federal Register on
April 17, 2006 (71 FR 3754). That action
proposed to require initial and
repetitive position checks of the gas
generator 2nd stage turbine blades on all
Turbomeca Arriel 1B, 1D, 1D1, and 1S1
turboshaft engines. That action also
proposed to require initial and
repetitive replacements of 2nd stage
turbines on 1B, 1D, and 1D1 engines
only, but proposed to relax the
compliance times for initially replacing
2nd stage turbines in Arriel 1B, 1D, and
1D1 turboshaft engines.

Examining the AD Docket

You may examine the docket that
contains the AD, any comments
received, and any final disposition in
person at the Docket Management
Facility Docket Office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Office (telephone (800) 647-5227) is
located on the plaza level of the
Department of Transportation Nassif
Building at the street address stated in
ADDRESSES. Comments will be available
in the AD docket shortly after the DMS
receives them.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the proposal or on the
determination of the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

We estimate that this AD revision
would affect 721 engines installed on
helicopters of U.S. registry. We also
estimate that it will take about 2 work-
hours per engine to inspect all 721
engines and 40 work-hours per engine
to replace about 571 2nd stage turbines
on 1B and 1D1 engines, and that the
average labor rate is $80 per work-hour.
Required parts will cost about $3,200
per engine. Based on these figures, we
estimate the total cost of the AD revision
to U.S. operators to be $4,249,760.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-14460 (71 FR
3754, January 24, 2006), and by adding
a new airworthiness directive,
Amendment 39-14721, to read as
follows:

2006-02-08R1 Turbomeca: Amendment
39-14721. Docket No. FAA-2005-21242;
Directorate Identifier 2005-NE-09-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective September 13, 2006.

Affected ADs

(b) This AD revises AD 2006-02—-08,
Amendment 39-14460.
Applicability

(c) This AD revision applies to Turbomeca
Arriel 1B engines fitted with 2nd stage
turbine modification TU 148, and Arriel 1D,
1D1, and 1S1 engines. Arriel 1B engines are
installed on, but not limited to, Eurocopter
France AS-350B and AS—350A “Ecureuil”
helicopters. Arriel 1D engines are installed
on, but not limited to, Eurocopter France AS—
350B1 “Ecureuil” helicopters. Arriel 1D1
engines are installed on, but not limited to,
Eurocopter France AS—350B2 “Ecureuil”
helicopters. Arriel 1S1 engines are installed
on, but not limited to, Sikorsky Aircraft S—
76A and S-76C helicopters.

Unsafe Condition

(d) This AD revision results from a request
by Turbomeca to clarify the compliance
times for 2nd stage turbine initial
replacement on Arriel 1B, 1D, and 1D1
turboshaft engines. We are issuing this AD
revision to clarify and relax the AD
compliance times for 2nd stage turbine initial
replacement on Arriel 1B, 1D, and 1D1
turboshaft engines. We are also issuing this
AD revision to prevent in-flight engine
shutdown and subsequent forced
autorotation landing or accident.

Compliance

(e) You are responsible for having the
actions required by this AD revision
performed within the compliance times
specified unless the actions have already
been done.

Initial Relative Position Check of 2nd Stage
Turbine Blades

(f) Do an initial relative position check of
the 2nd stage turbine blades using the
Turbomeca mandatory alert service bulletins
(ASBs) specified in the following Table 1. Do
the check before reaching any of the intervals
specified in Table 1 or within 50 hours time-
in-service after the effective date of this AD,
whichever occurs later.
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TABLE 1.—INITIAL AND REPETITIVE RELATIVE POSITION CHECK INTERVALS OF 2ND STAGE TURBINE BLADE

Turbomeca engine model

Initial relative position check interval

Repetitive interval

Mandatory alert service
bulletin

Arriel 1B (modified per TU
148).

Arriel 1D1 and Arriel 1D ......

Arriel 151

Within 1,200 hours time-since-new (TSN) or time-
since-overhaul (TSO) or 3,500 cycles-since-new
(CSN) or cycles-since-overhaul (CSO), whichever
occurs earlier.

Within 1,200 hours TSN or TSO or 3,500 hours CSN
or CSO, whichever occurs earlier.

Within 1,200 hours TSN or TSO or 3,500 hours CSN
or CSO, whichever occurs earlier.

Within 200 hours time-in-
service-since-last-rel-
ative-position-check
(TSLRPC).

Within 150 hours TSLRPC.

Within 150 hours TSLRPC

A292 72 0807, dated
March 24, 2004.

A292 72 0809, Update No.
1, dated October 4,
2005.

A292 72 0810, dated
March 24, 2004.

Repetitive Relative Position Check of 2nd
Stage Turbine Blades

(g) Recheck the relative position of 2nd
stage turbine blades at the TSLRPC intervals
specified in Table 1 of this AD, using the
mandatory ASBs indicated.

Credit for Previous Relative Position Checks

(h) Relative position checks of 2nd stage
turbine blades done using Turbomeca Service
Bulletin A292 72 0263, Update 1, 2, 3, or 4,
may be used to show compliance with the
initial requirements of paragraph (f) of this
AD.

Initial Replacement of 2nd Stage Turbines
on Arriel 1B, 1D, and 1D1 Engines

(i) Initially replace the 2nd stage turbine
with a new or overhauled 2nd stage turbine
as follows:

(1) On or before August 31, 2006, replace
the 2nd stage turbine with a new or
overhauled 2nd stage turbine:

(i) As soon as practicable after
accumulating 1,500 hours TSN or TSO for
Arriel 1D and 1D1 engines.

(ii) As soon as practicable after
accumulating 2,200 hours TSN or TSO for
Arriel 1B engines.

(2) After August 31, 2006, replace the 2nd
stage turbine with a new or overhauled 2nd
stage turbine:

(i) Before accumulating 1,500 hours TSN or
TSO for Arriel 1D and 1D1 engines.

(ii) Before accumulating 2,200 hours TSN
or TSO for Arriel 1B engines.

Repetitive Replacements of 2nd Stage
Turbines on Arriel 1B, 1D, and 1D1 Engines

(j) Thereafter, replace the 2nd stage turbine
with a new or overhauled 2nd stage turbine
within every 1,500 hours TSN or TSO for
Arriel 1D and 1D1 engines, and within every
2,200 hours TSN or TSO for Arriel 1B
engines.

Criteria for Overhauled 2nd Stage Turbines

(k) Do the following to overhauled 2nd
stage turbines, referenced in paragraphs (i)
and (j) of this AD:

(1) You must install new blades in the 2nd
stage turbines of overhauled Arriel 1D and
1D1 engines.

(2) You may install either overhauled or
new blades in the 2nd stage turbines of
overhauled Arriel 1B engines.

Relative Position Check Continuing
Compliance Requirements

(1) All 2nd stage turbines, including those
that are new or overhauled, must continue to
comply with relative position check
requirements of paragraphs (f) and (j) of this
AD.

Alternative Methods of Compliance

(m) The Manager, Engine Certification
Office, has the authority to approve

TABLE 2.—INCORPORATION BY REFERENCE

alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(n) DGAC airworthiness directive F—2004—
047 R1, dated October 26, 2005, also
addresses the subject of this AD.

Material Incorporated by Reference

(0) You must use the service information
specified in Table 2 of this AD to perform the
actions required by this AD. The Director of
the Federal Register previously approved the
incorporation by reference of the documents
listed in Table 2 of this AD in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51, as
of February 28, 2006 (71 FR 3754, January 24,
2006). Contact Turbomeca, 40220 Tarnos,
France; telephone +33 05 59 74 40 00, fax
+33 05 59 74 45 15, for a copy of this service
information. You may review copies at the
Docket Management Facility; U.S.
Department of Transportation, 400 Seventh
Street, SW., Nassif Building, Room PL—401,
Washington, DC 20590-0001, on the Internet
at http://dms.dot.gov, or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/federal-
register/cfr/ibr-locations.html.

. : Update
Turbomeca mandatory alert service bulletin no. Page nupmber Date
A292 72 0807 ...ooveeeeereeieere et ALL o Original ............. March 24, 2004.
Total Pages: 17
A292 72 0809 ...ooviieeereeieeie et ALL o T e October 4, 2005.
Total Pages: 18
A292 72 0810 .o e s ALL o Original ............. March 24, 2004.
Total Pages: 14
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Issued in Burlington, Massachusetts, on
August 8, 2006.

Francis A. Favara,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. E6-13249 Filed 8—11-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-24255; Directorate
Identifier 2006—CE-25-AD; Amendment 39—
14720; AD 2006—16-20]

RIN 2120-AA64

Airworthiness Directives; DG
Flugzeugbau GmbH Model DG-1000S
Sailplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all DG
Flugzeugbau GmbH Model DG-1000S
sailplanes. This AD requires you to
modify the elevator control at the
stabilizer assembly, replace a placard on
the fin, and incorporate changes in the
FAA-approved sailplane flight manual
(SFM). This AD results from mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for Germany. We are issuing
this AD to prevent the rigging of the

horizontal stabilizer without properly
connecting the elevator, which, if not
prevented, could lead to an inoperative
elevator. An inoperative elevator could
lead to loss of control of the sailplane.
DATES: This AD becomes effective on
September 18, 2006.

As of September 18, 2006, the
Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulation.

ADDRESSES: For service information
identified in this AD, contact DG-
Flugzeugbau, Postbox 41 20, D-76625
Bruchsal, Federal Republic of Germany;
telephone: ++49 7257 890; facsimile:
++45 7257 8922; e-mail: http://www.dg-
flugzeugbau.de.

To view the AD docket, go to the
Docket Management Facility; U.S.
Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590—
001 or on the Internet at http://
dms.dot.gov. The docket number is
FAA-2006-24255; Directorate Identifier
2006—CE—-25—-AD.

FOR FURTHER INFORMATION CONTACT:
Gregory Davison, Glider Project
Manager, ACE-112, Small Airplane
Directorate, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone:
(816) 329—4130; facsimile: (816) 329—
4090.

SUPPLEMENTARY INFORMATION:
Discussion

On May 9, 2006, we issued a proposal
to amend part 39 of the Federal Aviation

Regulations (14 CFR part 39) to include
an AD that would apply to all DG
Flugzeugbau GmbH Model DG-1000S
sailplanes. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on May
16, 2006 (71 FR 28287). The NPRM
proposed to require you to modify the
elevator control at the stabilizer
assembly, replace a placard on the fin,
and incorporate changes in the FAA-
approved SFM.

Comments

We provided the public the
opportunity to participate in developing
this AD. We received no comments on
the proposal or on the determination of
the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed except for
minor editorial corrections. We have
determined that these minor
corrections:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD affects 8
sailplanes in the U.S. registry.

We estimate the following costs to do
the modification and replacement of the
placard on the fin:

Total cost per Total cost on U.S.
Labor cost Parts cost sailplane operators
2 work-hours x $80 per NOUr = $160 .....cceiieiieieeeiere e neeas $60 $220 | 8 x $220 = $1,760
We estimate the following costs to do
the incorporation of changes in the
FAA-approved SFM:
Total cost per Total cost on U.S.
Labor cost Parts cost sailplane operators
1 work-hour X $80 per hour = $80 ......cccvvieieiieiereeeere e Not applicable ....... $80 | 8 x $80 = $640

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will

not have a substantial direct effect on
the States, on the relationship between
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the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD (and other
information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2006—24255;
Directorate Identifier 2006—CE-25—-AD"
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. FAA amends § 39.13 by adding the
following new AD:

2006-16-20 DG Flugzeugbau GMBH:
Amendment 39-14720; Docket No.
FAA—-2006-24255; Directorate Identifier
2006—CE-25—-AD.

Effective Date

(a) This AD becomes effective on
September 18, 2006.

Affected ADs
(b) None.
Applicability
(c) This AD affects all Model DG-1000S

sailplanes, all serial numbers, that are
certificated in any category.

Unsafe Condition

(d) This AD results from mandatory
continuing airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. We are issuing this AD to prevent
the rigging of the horizontal stabilizer
without properly connecting the elevator,
which, if not prevented, could lead to an
inoperative elevator. An inoperative elevator
could lead to loss of control of the sailplane.

Compliance

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Modify the elevator control at the stabilizer
assembly as follows:

(i) Replace the rod-end, part number (P/N)
55t94 (or FAA-approved equivalent P/N),
with a rod-end 5St94 modified to P/N 10St97/
1 (or an FAA-approved equivalent P/N);.

(i) Install deflector part number 10St97/2 (or an
FAA-approved equivalent P/N); and.

(iii) Replace the placard on the fin. .........cccccee...

(2) The parts that this AD requires to be re-
placed as well as those to be installed could
have replacement parts approved under 14
CFR 21.303. Any such parts approved per
this regulation and installed are subject to the
actions of this AD. In addition, nothing in this
AD prevents the installation of such alter-
natively approved parts provided they meet
current airworthiness standards including
those actions cited in this AD.

(3) Incorporate changes in the FAA-approved
sailplane flight manual, as specified in para-
graph 6a) of the Instructions section of DG
Flugzeugbau GmbH Technical Note No. 413/
3, dated April 28, 2004.

(4) Do not install any rod end P/N 5St94 (or
FAA-approved equivalent P/N) unless it is
modified to DG Flugzeugbau GmbH rod-end
P/N 10St97/1 (or FAA-approved equivalent P/
N).

Within the next 25 hours time-in-service (TIS)
after September 18, 2006 (the effective
date of this AD).

Not Applicable

Within the next 25 hours TIS after the effec-
tive date of this AD.

As of September 18, 2006 (the effective date
of this AD).

Follow DG Flugzeugbau GmbH Technical
Note No. 413/3, dated April 28, 2004.

Not Applicable.

The owner/operator holding at least a private
pilot certificate as authorized by section
43.7 of the Federal Aviation Regulations
(14 CFR 43.7) may do the flight manual
change requirement of this AD. Make an
entry in the aircraft records showing compli-
ance with this portion of the AD following
section 43.9 of the Federal Aviation Regula-
tions (14 CFR 43.9).

Not Applicable.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Standards Office, Small
Airplane Directorate, FAA, ATTN: Gregory
Davison, Glider Project Manager, ACE-112,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; facsimile: (816)

329-4090, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(g) German AD Number D-2004-300, dated
June 15, 2004, also addresses the subject of
this AD.

Material Incorporated by Reference

(h) You must do the actions required by
this AD following the instructions in DG
Flugzeugbau GmbH Technical Note No. 413/
3, dated April 28, 2004. The Director of the
Federal Register approved the incorporation
by reference of this service bulletin in
accordance with 5 U.S.C. 552(a) and 1 CFR
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part 51. To get a copy of this service
information, contact DG-Flugzeugbau,
Postbox 41 20, D-76625 Bruchsal, Federal
Republic of Germany; telephone: ++49 7257
890; facsimile: ++45 7257 8922; e-mail:
http://www.dg-flugzeugbau.de. To review
copies of this service information, go to the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html or call (202) 741-6030. To
view the AD docket, go to the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL-401, Washington,
DC 20590-001 or on the Internet at http://
dms.dot.gov. The docket number is FAA—
2006—24255; Directorate Identifier 2006—CE—
25—AD.

Issued in Kansas Gity, Missouri, on August
4, 2006.
John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-13135 Filed 8—11-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005-22420; Directorate
Identifier 2005-CE—47-AD; Amendment 39—
14719; AD 2006-16-19]

RIN 2120-AA64

Airworthiness Directives; B—N Group
Ltd. BN—-2, BN—2A, BN-2B, BN-2T, and
BN-2T-4R Series (All Individual
Models Included in Type Certificate
Data Sheet (TCDS) A17EU, Revision
16, Dated December 9, 2002) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an airworthiness authority of
another country to identify and correct
an unsafe condition on an aviation
product. We are issuing this AD to
require actions to correct the unsafe
condition on these products.

DATES: This AD becomes effective
September 18, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 18, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://

dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Taylor Martin, Aerospace Safety
Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone:
(816) 329-4138; facsimile: (816) 329—
4090.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on June 6, 2006 (71 FR 32492).
That NPRM proposed to require an
inspection of the internal surface of the
elevator system final drive control rod
and replacement if found corroded.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.

The Modification and Replacement
Parts Association (MARPA) provides
comments to the MCAI AD process
pertaining to how the FAA addresses
parts manufacturer approval (PMA)
parts. The commenter would like to see
the FAA more fully address the intent
of the AD as it affects PMA alternatives
to the unsafe Original Equipment
Manufacturer (OEM) part.

We acknowledge the need to ensure
that unsafe PMA parts are identified and
addressed in MCAI-related ADs. We are
currently examining all aspects of this
issue, including input from industry.
Once we have made a final
determination, we will consider how
our policy regarding PMA parts in ADs
needs to be revised. We consider that to
delay this AD action would be
inappropriate since we have determined
that an unsafe condition exists and that
replacement of certain parts must be
accomplished to ensure continued
safety.

We have not changed the final rule
AD action based on this comment.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in

general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable in a U.S.
court of law. In making these changes,
we do not intend to differ substantively
from the information provided in the
MCALI and related service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
described in a separate paragraph of the
AD. These requirements, if any, take
precedence over the actions copied from
the MCAL

Costs of Compliance

Based on the service information, we
estimate that this AD will affect about
91 products of U.S. registry. We also
estimate that it will take about 5 work-
hours per product to do the action and
that the average labor rate is $80 per
work-hour. Required parts will cost
about $1,000 per product. Where the
service information lists required parts
costs that are covered under warranty,
we have assumed that there will be no
charge for these costs. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD on U.S. operators to be
$127,400, or $1,400 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will

not have a substantial direct effect on
the States, on the relationship between
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the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains the
NPRM, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Office (telephone (800) 647—
5227) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2006-16-19 B-N Group Ltd.: Amendment
39-14719; Docket No. FAA-2005-22420;
Directorate Identifier 2005—CE—-47-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective September 18, 2006.

Affected ADs
(b) None.
Applicability

(c) This AD applies to all BN-2, BN-2A,
BN-2B, BN—2T, and BN—2T—4R Series (all

individual models included in Type
Certificate Data Sheet (TCDS) A17EU,
Revision 16, dated December 9, 2002)
airplanes; certificated in any U.S. category.

Reason

(d) The aircraft manufacturer has identified
several cases of corroded elevator final drive
control rods. If not corrected corrosion of the
interior surface could result in failure or
collapse of the rod, resulting in loss of
control or jamming of the elevator system.
The mandatory continuing airworthiness
information (MCAI) requires an inspection of
the internal surface of the elevator system
final drive control rod and replacement if
found corroded.

Actions and Compliance

(e) Unless already done, do the following
except as stated in paragraph (f) below.

(1) Within the next 50 hours time-in-
service or one month after the effective date
of this AD, whichever occurs first, inspect
the internal surface of the elevator system
final drive control rod, in accordance with B—
N Group Ltd. Britten-Norman Service
Bulletin SB number 303, Issue 1, dated May
14, 2004.

(2) If corrosion is found, the elevator
control rod must be replaced before further
flight.

FAA AD Differences

(f) When complying with this AD, repeat
the actions in paragraphs (e)(1) and (e)(2) of
this AD at intervals not to exceed 12 months.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Staff,
FAA, ATTN: Taylor Martin, Aerospace Safety
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4138; fax: (816)
329-4090, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

(2) Return to Airworthiness: When
complying with this AD, perform FAA-
approved corrective actions before returning
the product to an airworthy condition.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) This AD is related to MCAI United
Kingdom Airworthiness Directive No: G—
2004-0011, Issued Date: May 25, 2004, which
references B-N Group Ltd. Britten-Norman
Service Bulletin SB number 303, Issue 1,
dated May 14, 2004, for information on
required actions.

Material Incorporated by Reference

(i) You must use B-N Group Ltd. Britten-
Norman Service Bulletin SB number 303,
Issue 1, dated May 14, 2004, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact the B-N Group Ltd,
Bembridge Airport, Isle of Wright, United
Kingdom, PO35 5PR; telephone: 0870 881
5064; facsimile: 0870 881 5065; e-mail:
structural@britten-norman.com.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas Gity, Missouri, on August
4, 2006.
John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-13015 Filed 8—-11-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE

22 CFR Part 51
RIN 1400-AC23
[Public Notice 5494]

Passport Procedures—Amendment to
Passport Regulations

AGENCY: Department of State.
ACTION: Interim rule.

SUMMARY: This interim rule implements
the requirements of the Passport
Services Enhancement Act of 2005,
amending the Passport Act of June 4,
1920, to authorize the Secretary of State
to establish and collect a surcharge to
cover the costs of meeting the increased
demand for passports as a result of
actions taken to comply with section
7209(b) of the Intelligence Reform and
Terrorism Prevention Act of 2004
(IRTPA). The Passport Services
Enhancement Act authorizes the
Department of State to assess a
surcharge on applicable fees for the
filing of each passport application to
offset its additional costs. The surcharge
will be collected from within the
application fee and will not increase the
overall current cost of the passport.
DATES: Effective date: This interim rule
is effective on August 15, 2006.

Comment period: The Department of
State will accept written comments from
interested persons up to September 13,
2006.

ADDRESSES: Interested parties may
submit comments at any time by any of
the following methods:
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e E-mail: PassportRules@state.gov.
You must include the Regulatory
Identification Number (RIN) in the
subject line of your message.

e Mail: (Paper, disk, or CD-ROM
submissions): An original and three
copies of comments should be sent to:
Gail Neelon, Office of Passport Policy,
Planning and Advisory Services, 2100
Pennsylvania Ave., NW., 3rd Floor,
Washington, DC 20037. 202—-663—-2427.

e Fax:202-663—2499. You must
include the Regulatory Identification
Number (RIN) in the subject line of your
message.

FOR FURTHER INFORMATION CONTACT: For
passport issuance policy: Gail Neelon,
Office of Passport Policy, Planning and
Advisory Services, 2100 Pennsylvania
Ave., NW., 3rd Floor, Washington, DC
20037. (202) 663-2427. E-mail:
PassportRules@state.gov. For consular
fee setting policy: Timothy Scherer,
Office of the Executive Director, Bureau
of Consular Affairs, U.S. Department of
State, Suite H1004, 2401 E St., NW.,
Washington, DC 20520, or by e-mail:
fees@state.gov.

SUPPLEMENTARY INFORMATION: Section
1101(a)(30) of Title 8, United States
Code (U.S.C.), defines a passport as any
travel document issued by a competent
authority showing the bearer’s origin,
identity and nationality, which is valid
for the admission of the bearer into a
foreign country. The Secretary of State
has sole authority to grant and issue
passports, pursuant to 22 U.S.C. 211a.
Before a passport is issued to any person
by or under authority of the United
States such person shall subscribe to
and submit a written application, as
required by 22 U.S.C. 213. During its
period of validity, a passport (when
issued for the maximum period
authorized by law) is a document
establishing proof of United States
citizenship, pursuant to 22 U.S.C. 2705.
Section 7209 of the IRTPA seeks to
enhance border security within the
Western Hemisphere by requiring
documentation for travel by U.S.
citizens that denotes citizenship and
identity. It requires that the Secretary of
Homeland Security, in consultation
with the Secretary of State, develop and
implement a plan by January 1, 2008 to
require all travelers, U.S. citizens and
non-U.S. citizens alike, to present “‘a
passport or other document, or
combination of documents, deemed by
the Secretary of Homeland Security to
be sufficient to denote identity and
citizenship” when entering the United
States. This is a change from prior travel
requirements and will affect United
States citizens entering the United

States who do not currently possess
valid passports.

The Passport Services Enhancement
Act (Pub. L. 109-167, January 10, 2006,
119 STAT. 3578) authorizes the
Secretary of State to establish, collect,
and retain a surcharge to cover the costs
of meeting the increased demand for
passports as a result of actions taken to
comply with section 7209(b) of the
Intelligence Reform and Terrorism
Prevention Act of 2004 (Pub. L. 108—
458, 8 U.S.C. 1185). At present, the
entire passport application fee is
deposited to the Department of the
Treasury.

In March 2006, the Department of
State commissioned an independent
cost of service survey to examine the
resource implications of the increased
demand for passports under the Western
Hemisphere Travel Initiative (WHTI),
the administration’s proposal to address
the requirements of the IRTPA, and to
determine the appropriate amount of the
surcharge. That survey determined that
uncompensated WHTI-related costs
borne by the Department of State will
reach $289 million during the period FY
2006-FY 2008. It also determined that a
six-dollar surcharge retained by the
Department of State would enable it to
meet the costs of increased passport
demand. Pursuant to the authority
granted to the Secretary of State under
the Passport Services Enhancement Act
of 2005, this rule will allow the
Department of State to establish, collect,
and retain a six-dollar surcharge on
applicable fees for the filing of each
application for a passport, in order to
address the resource implications of
section 7209(b) of the IRTPA. That
surcharge will be imbedded in the
passport application fee and will be
deposited as an offsetting collection to
the appropriate Department of State
appropriation account. The non-
surcharge portion of the passport
application fee will be remitted to the
general fund of the Treasury.

However, the Passport Services
Enhancement Act stipulates that the
Department of State must ensure “to the
extent practicable” that the total cost of
the passport during fiscal years 2006
and 2007 not exceed the cost as of
December 1, 2005. Therefore, the
Department of State plans to reduce the
total fee for a passport application based
on the cost of service study
commissioned in March 2006. This fee
reduction will permit the Department of
State to ensure in a timely manner that
the cost of a passport application, after
implementation of the surcharge
authorized by this rule, will not exceed
the cost of a passport application as of
December 1, 2005. The net impact of

these two actions is no change to the fee
charged for a passport application.

The Department of State considers the
enactment of this rule as a matter of
urgency to help provide the funds to
meet the demand created by the
legislation for universal international
traveler nationality and identity
documentation. The Department is in
the process of increasing its overall
production capacity, improving
efficiency of production and
adjudication processes, and developing
a lower cost card format passport for use
at land border crossings.

Regulatory Findings
Administrative Procedure Act

The Department is publishing this
rule as an interim final rule, with a 30-
day provision for post-promulgation
public comments, based on the “good
cause” exceptions set forth at 5 U.S.C.
553(b)(3)(B) and 553(d)(3). The rule will
not take effect, however, until August
15, 2006. Publishing the rule in this
way, with a post-promulgation
opportunity for comment, will allow the
Department of State to make the rule
effective at the earliest opportunity.
Allowing a full 30-day comment period
followed by a publication of the final
rule with a further 30 days before its
effective date is not practicable or in the
public interest. That process would
delay retention by the Department of
State of the authorized surcharge,
urgently needed in order to cover the
increased costs attendant to
implementing the provisions of the
Intelligence Reform and Terrorism
Prevention Act of 2004. That law,
passed in the aftermath of the
September 11, 2001 terrorist attacks,
seeks to increase the national security of
the United States by requiring all
arrivals (both foreign national and U.S.
citizen) to possess a suitably secure
travel document. By expedited retention
of the surcharge through an interim final
rule, the Department of State will have
sufficient time to fund the costs of
increased passport demand in fiscal
year 2006 and to prepare for the
production of a new, convenient card
format passport in fiscal year 2007.
Comments received before the end of
the comment period will be addressed
in a final rule.

Regulatory Flexibility Act/Executive
Order 13272: Small Business

These changes to the regulations are
hereby certified as not expected to have
a significant impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act,
5 U.S.C. 601-612.
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The Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by 5 U.S.C. 804, for purposes of
congressional review of agency
rulemaking under the Small Business
Regulatory Enforcement Fairness Act of
1996, Public Law 104-121. This rule
will not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based companies to compete with
foreign based companies in domestic
and import markets.

The Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UFMA),
Public Law 104—4; 109 Stat. 48; 2 U.S.C.
1532, generally requires agencies to
prepare a statement before proposing
any rule that may result in an annual
expenditure of $100 million or more by
State, local, or tribal governments, or by
the private sector. This rule does not
result in any such expenditure nor will
it significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary.

Executive Order 13132: Federalism

The Department of State finds that
this regulation will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Nor does the rule
have federalism implications warranting
the application of Executive Orders No.
12372 and No. 13132.

Executive Order 12866: Regulatory
Review

The Department of State considers
this rule to be a “significant regulatory
action” under Executive Order 12866,
section 3(f), Regulatory Planning and
Review. Therefore, the Department has
submitted the rule to the Office of
Management and Budget for its review.

Executive Order 12988: Civil Justice
Reform

The Department has reviewed the
regulations in light of sections 3(a) and
3(b)(2) of Executive Order No. 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

The Paperwork Reduction Act of 1995

This rule does not impose information
collection requirements under the

provisions of the Paperwork Reduction
Act, 44 U.S.C., Chapter 35.

List of Subjects in 22 CFR Part 51

Administrative practice and
procedure, Drug traffic control,
Passports and Visas.

m Accordingly, for the reason set forth
above, 22 CFR part 51 is amended as
follows:

PART 51—PASSPORTS

m 1. The authority citation for Part 51 is
revised to read as follows:

Authority: 8 U.S.C. 1153 note, 1351, 1351
note; 10 U.S.C. 2602(c); 22 U.S.C. 214,
2504(a), 4201, 4206, 4215, 4219; 31 U.S.C.
9701; Public Law 105-277, 112 Stat. 2681 et
seq.; Public Law 109-167, 119 Stat. 3578;
Public Law 108—447, 118 Stat. 2809 et seq.;
E.O. 10718, 22 FR 4632, 3 CFR, 1954-1958
Comp., p. 382; E.O. 11295, 31 FR 10603, 3
CFR, 19661970 Comp., p. 570.

m 2. Section 51.61 is amended by
redesignating paragraphs (b) and (c) as
paragraphs (c) and (d) and adding a new
paragraph (b) to read as follows:

§51.61 Passport fees.
* * * * *

(b) A surcharge of six dollars on the
filing of each application for a passport
in order to cover the costs of meeting
the increased demand for passports as a
result of actions taken to comply with
section 7209(b) of the Intelligence
Reform and Terrorism Prevention Act of
2004 (8 U.S.C. 1165 note). The
surcharge will be recovered by the
Department of State from within the
passport fee reflected in Schedule of
Consular Fees. The surcharge will be
imposed until October 1, 2010.

* * * * *

Dated: August 4, 2006.
Henrietta Fore,

Under Secretary for Management,
Department of State.

[FR Doc. E6-13300 Filed 8—11—-06; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Parts 250 and 254
RIN 1010-AD35

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf (OCS) and
Oil-Spill Response Requirements for
Facilities Located Seaward of the
Coast Line—Change in Reference to
Official Title

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: MMS is changing the title
“District Supervisor” to “District
Manager” in regulations to make them
consistent with a change in the title
within MMS.

DATES: This rule is effective on August
14, 2006.

FOR FURTHER INFORMATION CONTACT:
Cheryl Blundon, Regulatory Specialist
at (703) 787—-1607 or FAX (703) 787—
1555.

SUPPLEMENTARY INFORMATION:

Background: On August 14, 2003, an
official change of title for District
Supervisor positions was approved by
the Offshore Minerals Management
Associate Director, and by the
Administration and Budget Associate
Director. The titles were changed from
“District Supervisor” to ‘“District
Manager” due to the breadth and scope
of the District Supervisors’ mission. The
regulations at 30 CFR parts 250 and 254
need to be amended to reflect the
official change of the title.

Because this rule only changes the
reference to the official title of an MMS
intermediate-level manager position and
makes no substantive change in any rule
or requirement, MMS for good cause
finds that notice and public comment
are impracticable and unnecessary
pursuant to 5 U.S.C. 553(b)(B). For the
same reason, MMS finds good cause to
waive the delay in effectiveness
pursuant to 5 U.S.C. 553(d)(3), no party
needing to adjust its conduct to conform
to the rule.

Procedural Matters

Regulatory Planning and Review
(Executive Order 12866)

This document is not a significant
rule as determined by the Office of
Management and Budget (OMB) and is
not subject to review under E.O. 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. It will have no effect on
any other agency.

(3) This rule does not alter the
budgetary effects or entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. The
rule only addresses a change of title.

(4) This rule does not raise novel legal
or policy issues.
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Regulatory Flexibility Act (RFA)

The Department certifies that this rule
will not have a significant economic
effect on a substantial number of small
entities as defined under the RFA (5
U.S.C. 601 et seq.).

Comments from the public are
important to us. The Small Business and
Agriculture Regulatory Enforcement
Ombudsman and 10 Regional Fairness
Boards were established to receive
comments from small business about
Federal agency enforcement actions.
The Ombudsman will annually evaluate
the enforcement activities and rate each
agency’s responsiveness to small
business. If you wish to comment on the
actions of MMS, call 1-888—-734-3247.
You may comment to the Small
Business Administration without fear of
retaliation. Disciplinary action for
retaliation by an MMS employee may
include suspension or termination from
employment with the Department of the
Interior.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under the
SBREFA (5 U.S.C. 804(2)). This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause an increase in costs
or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act
(UMRA) of 1995

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector. A
statement containing the information
required by the UMRA (2 U.S.C. 1531 et
seq.) is not required.

Takings Implications Assessment
(Executive Order 12630)

This rule is not a governmental action
capable of interference with
constitutionally protected property
rights. Thus, MMS did not need to
prepare a Takings Implication
Assessment according to E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Federalism (Executive Order 13132)

With respect to E.O. 13132, this rule
would not have federalism implications.
This rule would not substantially and
directly affect the relationship between
the Federal and State governments. To
the extent that State and local
governments have a role in OCS
activities, this rule would not affect that
role.

Civil Justice Reform (Executive Order
12988)

With respect to E.O. 12988, the Office
of the Solicitor has determined that this
rule does not unduly burden the judicial
system and meets the requirements of
sections 3(a) and 3(b)(2) of the Order.

Paperwork Reduction Act (PRA)

The proposed revisions do not
contain any information collection
subject to the PRA and do not require
a form OMB83-I be submitted to OMB
for review and approval under section
3507(d) of the PRA. The PRA provides
that an agency may not conduct or
sponsor a collection of information
unless it displays a currently valid OMB
control number. Until OMB approves a
collection of information and assigns a
control number, you are not required to
respond.

National Environmental Policy Act
(NEPA) of 1969

The MMS has determined that this
final rule is strictly administrative in
nature. This qualifies for a categorical
exclusion under 516 Departmental
Manual (DM) Chapter 2, Appendix 1.10.
Therefore, it is categorically excluded
from environmental review under
section 102(2)(C) of the National
Environmental Policy Act (NEPA),
pursuant to 516 DM, Chapter 2,
Appendix 1. In addition, the final rule
does not involve any of the 10
extraordinary circumstances listed in
516 DM, Chapter 2, Appendix 2.
Pursuant to Council on Environmental
Quality regulations (40 CFR 1508.4) and
the environmental policies and
procedures of the Department of the
Interior, the term ““categorical
exclusions” means a category of actions
which do not individually or
cumulatively have a significant effect on
the human environment and that have
been found to have no such effect in
procedures adopted by a Federal agency
and for which neither an environmental
assessment nor an environmental
impact statement is required.

Energy Supply, Distribution or Use
(Executive Order 13211)

Executive Order 13211 requires the
agency to prepare a Statement of Energy

Effects when it takes a regulatory action
that is identified as a significant energy
action. This rule is not a significant
energy action, and therefore would not
require a Statement of Energy Effects
because it:

a. Is not a significant regulatory action
under E.O. 12866,

b. Is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy, and

c. Has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs,
OMB, as a significant energy action.

Consultation With Indian Tribes
(Executive Order 13175)

Under the criteria in E.O. 13175, we
have evaluated this proposed rule and
determined that it has no potential
effects on federally recognized Indian
tribes. There are no Indian lands or
tribes on the OCS.

List of Subjects

30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Investigations, Oil and gas exploration,
Penalties, Pipelines, Public lands—
minerals resources, Public lands—right-
of-way, Reporting and recordkeeping
requirements, Sulphur.

30 CFR Part 254

Continental shelf, Environmental
protection, Intergovernmental relations,
Oil and gas exploration, Oil pollution,
Penalties, Pipelines, Public lands—
mineral resources, Reporting and
recordkeeping requirements.

Dated: July 24, 2006.
R.M. “Johnnie” Burton,
Director, Minerals Management Service,
Exercising the delegated authority of the
Assistant Secretary, Land and Minerals
Management.
m For the reasons stated above, MMS
amends 30 CFR parts 250 and 254 as
follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

m 1. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1331 et seq., 31 U.S.C.
9701.

PART 250—[NOMENCLATURE
CHANGE]

m 2. In part 250 remove the words
“District Supervisor” wherever they
appear and add, in their place, the
words “‘District Manager.”
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m 3. In part 250 remove the words
“District or Regional Supervisor”
wherever they appear and add, in their
place, the words, ‘“District Manager or
Regional Supervisor.”

m 4. In part 250 remove the words
“Regional or District Supervisor”
wherever they appear and add, in their
place, the words ‘““District Manager or
Regional Supervisor.”

PART 254—OIL-SPILL RESPONSE
REQUIREMENTS FOR FACILITIES
LOCATED SEAWARD OF THE COAST
LINE

m 5. The authority citation for part 254
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

PART 254—[NOMENCLATURE
CHANGE]

m 6. In part 254 remove the words
“District Supervisor” wherever they
appear and add, in their place, the
words, “District Manager.”

[FR Doc. 06—6884 Filed 8—11-06; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100
RIN 1018—-AU92

Subsistence Management Regulations
for Public Lands in AK; Kenai
Peninsula Subsistence Resource
Region

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.
ACTION: Direct final rule.

SUMMARY: We, the U.S. Forest Service
and U.S. Fish and Wildlife Service, are
amending the regulations governing
subsistence use of fish and wildlife in
Alaska by creating an additional
subsistence resource region for the
Kenai Peninsula. This addition of a
separate subsistence resource region
will allow for the creation of a separate
Federal subsistence regional advisory
council for that region. A new regional
council responsible for only the Kenai
Peninsula area will better ensure that
residents with personal knowledge of
the Kenai Peninsula area will have a
meaningful role in the complex issues

and management challenges of
subsistence management on the Federal
lands of the Kenai Peninsula.

DATES: This rule will be effective on
September 29, 2006, unless we receive
significant adverse comments on or
before September 18, 2006.

ADDRESSES: You may submit comments
electronically to Subsistence@fws.gov.
See SUPPLEMENTARY INFORMATION for file
format and other information about
electronic filing. You may also submit
written comments to the Office of
Subsistence Management, 3601 C Street,
Suite 1030, Anchorage, AK 99503.

FOR FURTHER INFORMATION CONTACT: For
Forest Service questions, contact Steve
Kessler, Regional Subsistence Program
Leader, USDA-FS Alaska Region, at
(907) 786—3592. For Fish and Wildlife
Service questions, contact Pete Probasco
at (907) 786—3888.

SUPPLEMENTARY INFORMATION:

Comments

You may submit electronic comments
(preferred method) and other data to
Subsistence@fws.gov. Please submit as a
PDF or MS Word file, avoiding the use
of any special characters and any form
of encryption. The existing Southcentral
Regional Council will hold a meeting
Thursday, August 24, 2006, in
Anchorage, Alaska, to receive testimony
and discuss the proposed Kenai
Peninsula subsistence Resource Region.
The specific time and place will be
noticed in local and regional
newspapers and by press release.

Background

In Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126),
Congress found that ““the situation in
Alaska is unique in that, in most cases,
no practical alternative means are
available to replace the food supplies
and other items gathered from fish and
wildlife which supply rural residents
dependent on subsistence uses * * *”
and that “continuation of the
opportunity for subsistence uses of
resources on public and other lands in
Alaska is threatened * * *”” As a result,
Title VIII requires, among other things,
that the Secretary of the Interior and the
Secretary of Agriculture (Secretaries)
implement a joint program to grant a
preference for subsistence uses of fish
and wildlife resources on public lands
in Alaska, unless the State of Alaska
enacts and implements laws of general
applicability that are consistent with
ANILCA and that provide for the
subsistence definition, preference, and
participation specified in Sections 803,
804, and 805 of ANILCA.

The State implemented a program that
the Department of the Interior
previously found to be consistent with
ANILCA. However, in December 1989,
the Alaska Supreme Court ruled in
McDowell v. State of Alaska that the
rural preference in the State subsistence
statute violated the Alaska Constitution.
The Court’s ruling in McDowell required
the State to delete the rural preference
from its subsistence statute and,
therefore, negated State compliance
with ANILCA. The Court stayed the
effect of the decision until July 1, 1990.
As a result of the McDowell decision,
the Department of the Interior and the
Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
On June 29, 1990, the Temporary
Subsistence Management Regulations
for Public Lands in Alaska were
published in the Federal Register (55
FR 27114).

Federal Subsistence Regional Advisory
Councils

Pursuant to the Subsistence
Management Regulations for Federal
Public Lands in Alaska, April 6, 1992,
and the Subsistence Management
Regulations for Federal Public Lands in
Alaska, 36 CFR 242.11 (2002) and 50
CFR 100.11 (2002), and for the purposes
identified therein, we divided Alaska
into 10 subsistence resource regions,
each of which is represented by a
Federal Subsistence Regional Advisory
Council (Regional Council). The
Regional Councils provide a forum for
residents of the regions, who have
personal knowledge of local conditions
and resource requirements, to have a
meaningful role in the subsistence
management of fish and wildlife on
Alaska public lands. The Regional
Council members represent varied
geographical, cultural, and user
diversity within each region.

Current Rule

The Kenai Peninsula has unique fish
and wildlife management challenges
due to intense use of the Peninsula’s
fish and wildlife by local and nonlocal
residents and by nonresidents, and due
to the recent Board actions to begin to
provide a meaningful subsistence
priority for fisheries in Federally
managed fresh waters on the Kenai
Peninsula. Kenai Peninsula lands
primarily under Federal management
include the Chugach National Forest
and the Kenai National Wildlife Refuge.
A new region and regional council will
better ensure that residents with
personal knowledge of the Kenai
Peninsula area will have a meaningful



Federal Register/Vol. 71, No. 156 /Monday, August 14, 2006/Rules and Regulations

46401

role in subsistence use management on
Federal public lands.

By this direct final rule, the Federal
Subsistence Board is establishing an
additional subsistence resource region,
the Kenai Peninsula Subsistence
Resource Region. This Region will be
composed of State Game Management
Units 7, 14C, and 15, taken from the
Southcentral Subsistence Resource
Region.

The Board will recommend to the
Secretaries that current Southcentral
Regional Council members residing
within the Kenai Peninsula Region be
appointed to membership on the Kenai
Peninsula Subsistence Regional
Advisory Council and that members
who reside in what will be the new
Southcentral Region remain members of
that Council. A special membership
recruitment effort will be conducted this
summer and fall to fill the additional
vacancies on the Kenai Peninsula
Council and to replace members on the
Southcentral Council being appointed to
the Kenai Peninsula Council.

We are publishing this rule without a
prior proposal because we view this
action as an administrative action by the
Federal Subsistence Board. This rule
will be effective, as published in this
document, September 29, 2006, unless
we receive significant adverse
comments on or before September 18,
2006. Significant adverse comments are
comments that provide strong
justifications why the rule should not be
adopted or for changing the rule. If we
receive significant adverse comments,
we will publish a notice in the Federal
Register withdrawing this rule before
the effective date. In the event that we
do receive any significant adverse
comments, we will engage in the normal
rulemaking process to promulgate these
changes to the CFR. Therefore, in this
issue of the Federal Register, we have
published a proposed rule regarding
these regulatory changes. We will give
the same consideration to comments
submitted in response to either this
direct final rule or the proposed rule;
you do not need to submit separate
comments for both documents.

As discussed above, if we receive no
significant adverse comments by the
close of the comment period, then this
direct final rule will become effective
September 29, 2006. In that case, we
will publish a document in the Federal
Register, before the effective date of this
direct final rule, confirming the effective
date and withdrawing the related
proposed rule.

Required Determinations

Regulatory Planning and Review
[Executive Order (E.O.) 12866],
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), and Small Business Regulatory
Enforcement Fairness Act (5 U.S.C.
804(2))

An economic analysis is not necessary
because this rule will not have an
economic impact on any entities, large
or small. The Office of Management and
Budget (OMB) has determined that this
rule is not a significant rule under E.O.
12866, and, therefore, OMB has not
reviewed it.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act:

(a) This rule will not "’significantly or
uniquely” affect small governments. A
Small Government Agency Plan is not
required.

(b) This rule will not produce a
Federal mandate of $100 million or
greater in any year; that is, it is not a
’significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings

In accordance with E.O. 12630, this
rule does not have significant takings
implications. A takings implication
assessment is not required.

Federalism

In accordance with E.O. 13132, this
rule does not have significant
Federalism effects. A Federalism
assessment is not required.

Civil Justice Reform

In accordance with E.O. 12988, the
Office of the Solicitor has determined
that this rule does not unduly burden
the judicial system, and this rule meets
the requirements of sections 3(a) and
3(b)(2) of the Order.

Paperwork Reduction Act (44 U.S.C.
3501 et seq.)

This rule does not contain any new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995.

National Environmental Policy Act

We have determined that an
Environmental Assessment and/or an
Environmental Impact Statement as
defined by the National Environmental
Policy Act of 1969 need not be prepared
for this rule. This rule does not
constitute a major Federal action
significantly affecting the quality of the
human environment.

William Knauer drafted these
regulations under the guidance of Peter

J. Probasco of the Office of Subsistence
Management, Alaska Regional Office,
U.S. Fish and Wildlife Service,
Anchorage, Alaska. Dennis Tol and
Chuck Ardizzone, Alaska State Office,
Bureau of Land Management; Greg Bos,
Carl Jack, and Jerry Berg, Alaska
Regional Office, U.S. Fish and Wildlife
Service; Sandy Rabinowitch and Nancy
Swanton, Alaska Regional Office,
National Park Service; Dr. Warren
Eastland, Pat Petrivelli, and Dr. Glenn
Chen, Alaska Regional Office, Bureau of
Indian Affairs; and Steve Kessler,
Alaska Regional Office, USDA-Forest
Service provided additional guidance.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

m For the reasons set out in the
preamble, the Departments amend title
36, part 242, and title 50, part 100, of
the Code of Federal Regulations, as set
forth below.

PART —SUBSISTENCE
MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

m 1. The authority citation for both 36
CFR part 242 and 50 CFR part 100
continues to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

Subpart C—Board Determinations

m2.In§ .22, paragraph (a) isrevised
by adding ““; and” at the end of
paragraph (10) and a new paragraph (11)
to read as follows:

§ .22 Subsistence resource regions.

(a)* L

(11) Kenai Peninsula Region.
* * * * *

Dated: July 21, 2006.

Peter J. Probasco,

Acting Chair, Federal Subsistence Board.
Dated: July 20, 2006.

Steve Kessler,

Subsistence Program Leader,

USDA-Forest Service.

[FR Doc. 06—6904 Filed 8—11-06; 8:45 am]

BILLING CODE 3410-11-P;4310-55-P
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LIBRARY OF CONGRESS
Copyright Office

37 CFR Parts 201 and 212
[Docket No. RM 2006-5]

Correction of Errors in Certificates of
Registration of Vessel Hull Designs

AGENCY: Library of Congress, Copyright
Office.

ACTION: Interim rule.

SUMMARY: The Copyright Office is
publishing an interim rule governing the
correction of errors in certificates of
registration of vessel hull designs. If the
Office discovers a clerical or
typographical error made by the Office
on a certificate of registration, the Office
will issue a corrected certificate. If an
owner of a vessel hull design discovers
a clerical or typographical error in a
certificate of registration that is a result
of error in the application, the owner
may submit an application for
correction of the certificate of
registration.

DATES: Effective Date: August 14, 2006.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Renee Coe, Senior Attorney, P.O. Box
70400, Washington, DC 20024-0400,
Telephone: (202) 707-8380. Telefax:
(202) 707-8366.

SUPPLEMENTARY INFORMATION: The
Vessel Hull Design Protection Act of
1998 offered sui generis protection for
original designs of watercraft hulls and
decks. 17 U.S.C. chapter 13. One of the
requirements for protection of a vessel
hull design is that the design be
registered in the Copyright Office. See
generally 17 U.S.C. 1310-1314.

Section 1319 provides that the Office
“may, by a certificate of correction
under seal, correct any error in a
registration incurred through the fault of
the Office, or, upon payment of the
required fee, any error of a clerical or
typographical nature occurring in good
faith but not through the fault of the
Office. Such registration, together with
the certificate, shall thereafter have the
same effect as if it had been originally
issued in such corrected form.” 17
U.S.C. 1319.

The Office has not issued regulations
governing the procedure for correcting
clerical or typographical errors in
certificates of registration of vessel hull
designs, but is now issuing interim
regulations to clarify the procedure for
requesting a certificate of correction.

Certificates of registration of vessel
hull designs are produced directly from
the application for registration (on Form

D-VH) submitted by the owner of the
design, sometimes with amendments
made by the Copyright Office with the
consent of the claimant. When a
claimant discovers that there was a
clerical or typographical error on the
application and on the resulting
certificate of registration, the claimant
may apply for correction of the error by
submitting an application to correct a
design registration (Form DC) with the
applicable filing fee. The Office has
determined that the filing fee for
correction of an error in a certificate of
registration shall be the same as the
filing fee for supplementary registration,
the analogous service for copyright
registration. Upon examination of the
application and determination that a
clerical or typographical error was
made, the Office will issue a certificate
of correction, which will be produced
directly from the Form DC submitted by
the claimant. Form DC is available on
the Copyright Office Web site at http://
www.copyright.gov/forms/formdc.pdf.
The procedure for correcting clerical
or typographical errors is somewhat
similar to the existing procedure for
supplementary registration of copyright,
but is narrower in scope than the
copyright procedure. A copyright
claimant may obtain supplementary
registration, by submitting Form CA, in
order ‘‘to correct an error in a copyright
registration or to amplify the
information given in a registration.” 17
U.S.C. 408(d) (emphasis added). In
contrast, section 1319 permits
correction of a vessel hull design
registration only in cases of a clerical or
typographical error, and does not permit
amplification or supplementation of the
information in the basic registration.
When the Office discovers a clerical
or typographical error in a certificate of
registration that is due to error by the
Office, or when such an error is brought
to the attention of the Office, the Office
will issue a corrected certificate of
registration without requiring the
submission of a Form DC or a filing fee.

List of Subjects
37 CFR Part 201
Copyright, General provisions.
37 CFR Part 212
Design, Vessel hulls, Registration.
Final Rule

m For the reasons set out in the
preamble, 37 CFR parts 201 and 212 are
amended as follows:

PART 201—GENERAL PROVISIONS

m 1. The authority citation for part 201
continues to read as follows:

Authority: 17 U.S.C. 702.

§201.3 [Amended]

m 2. Section 201.3(c) is amended by
adding paragraph (20) in the table to
read: “(20) Correction of error in a
certificate of registration of a vessel hull
design (Form DC) * * * 115.”

PART 212—PROTECTION OF VESSEL
HULL DESIGNS

m 3. The authority citation for part 212
continues to read as follows:

Authority: 17 U.S.C. chapter 13.

m 4. Anew §212.8is added toread as
follows:

§212.8 Correction of errors in certificates
of registration.

(a) General.

(1) This section prescribes conditions
relating to the correction of clerical or
typographical errors in a certificate of
registration of a vessel hull design,
under section 1319 of title 17 of the
United States Code, as amended by
Public Law 105-304.

(2) For the purposes of this section, a
basic registration means registration of a
vessel hull design made under sections
1310 through 1314 of title 17 of the
United States Code, as amended by
Public Law 105-304.

(3) No correction of the information in
a basic registration will be made except
pursuant to the provisions of this
§212.8. As an exception, where it is
discovered that the record of a vessel
hull design registration contains a
clerical or typographical error made by
the Copyright Office, the Office will take
appropriate measures to rectify its error.
Correction will be made only of clerical
or typographical errors; errors of a
different nature cannot be corrected and
there is no procedure to amplify the
registration record with additional
information.

(b) Application for correction of error
in certificate. At any time after
registration of a vessel hull design, the
Copyright Office will correct a clerical
or typographical error in the registration
upon the application of the owner of the
registered design or the owner’s
authorized agent.

(c) Form and content of application to
correct registration.

(1) An application to correct a
registration shall be made on a form
prescribed by the Copyright Office, shall
be accompanied by the appropriate
filing fee identified in § 201.3(c) and
shall contain the following information:

(i) The make and model of the vessel
that embodies the registered design;

(ii) The registration number of the
basic registration;
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(iii) The year when the basic
registration was completed;

(iv) The name or names of the
designer or designers of the vessel hull,
and the owner or owners of the vessel
hull design, as they appear in the basic
registration;

(v) The space number and heading or
description of the part of the basic
registration where the error occurred;

(vi) A transcription of the erroneous
information as it appears in the basic
registration;

(vii) A statement of the correct
information as it should have appeared;

(viii) If desired, an explanation of the
error or its correction;

(ix) The name and address:

(A) To which the correspondence
concerning the application should be
sent; and

(B) To which the certificate of
correction should be mailed; and

(x) The certification shall consist of:

(A) The handwritten signature of the
owner of the registered design or of the
duly authorized agent of such owner
(who shall also be identified);

(B) The typed or printed name of the
person whose signature appears, and the
date of signature; and

(C) A statement that the person
signing the application is the owner of
the registered design or of the duly
authorized agent of such owner, and
that the statements made in the
application are correct to the best of that
person’s knowledge.

(2) The form prescribed by he
Copyright Office for the foregoing
purposes is designated ““Application to
Correct a Design Registration (Form
DC)”. Copies of the form are available
free upon request to the Public
Information Office, Library of Congress,
Copyright Office, 101 Independence
Avenue, SE., Washington, DC 20559—
6000 or on the Copyright Office Web
site at http://www.copyright.gov/forms/
formdc.pdf.

(3) Copies, phonorecords or
supporting documents cannot be made
part of the record of a corrected
certificate of registration and should not
be submitted with the application.

(d) Fee. The filing fee for an
application to correct a certificate of
registration of a vessel hull design is
prescribed in § 201.3(c).

Dated: July 19, 2006.
Marybeth Peters,
Register of Copyrights.
James H. Billington,
Librarian of Congress.
[FR Doc. 06—6915 Filed 8—11-06; 8:45 am]
BILLING CODE 1410-30-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2006-0604; FRL-8208-8]

Approval and Promulgation of Air
Quality Implementation Plans; State of
South Dakota; Revisions to the
Administrative Rules of South Dakota

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct Final rule and NSPS
Delegation.

SUMMARY: EPA is taking direct final
action approving a State
Implementation Plan (SIP) revisions
submitted by the State of South Dakota
on January 14, 2005. The January 14,
2005 submittal revises the
Administrative Rules of South Dakota,
Air Pollution Control Program, by
modifying the chapters pertaining to
definitions, ambient air quality, air
quality episodes, operating permits for
minor sources, regulated air pollutant
emissions, new source review,
performance testing, control of visible
emissions, and continuous emission
monitoring systems. In addition, the
State made revisions to the Prevention
of Significant Deterioration program,
which has been delegated to the State.
The intended effect of this action is to
make these revisions federally
enforceable. We are also announcing
that on March 23, 2005, we updated the
delegation of authority for the
implementation and enforcement of the
New Source Performance Standards to
the State of South Dakota. These actions
are being taken under sections 110 and
111 of the Clean Air Act.

DATES: This rule is effective on October
13, 2006 without further notice, unless
EPA receives adverse comment by
September 13, 2006. If adverse comment
is received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2006-0604, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: long.richard@epa.gov and
dygowski.laurel@epa.gov.

e Fax: (303) 312—6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Richard R. Long, Director, Air
and Radiation Program, Environmental

Protection Agency (EPA), Region 8,
Mailcode 8P—AR, 999 18th Street, Suite
200, Denver, Colorado 80202—-2466.

¢ Hand Delivery: Richard R. Long,
Director, Air and Radiation Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 999
18th Street, Suite 300, Denver, Colorado
80202-2466. Such deliveries are only
accepted Monday through Friday, 8 a.m.
to 4:55 p.m., excluding Federal
holidays. Special arrangements should
be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08—OAR-2006—
0604. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an (anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
For additional instructions on
submitting comments, go to Section L.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
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restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air and Radiation Program,
Environmental Protection Agency
(EPA), Region 8, 999 18th Street, Suite
300, Denver, Colorado 80202-2466. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8 a.m. to 4
p-m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Laurel Dygowski, EPA Region 8, 999
18th Street, Suite 200, Mailcode 8P-AR,
Denver, CO 80202 (303) 312—-6144,
dygowski.laurel@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. General Information

II. Summary of SIP revision

III. Revisions to Delegated Programs

IV. Final Action

V. Statutory and Executive Order Reviews

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The words State or South Dakota
mean the State of South Dakota, unless
the context indicates otherwise.

I. General Information

A. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through Regional
Materials in EDOCKET, regulations.gov
or e-mail. Clearly mark the part or all of
the information that you claim to be
CBI. For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as GBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.

Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:
a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. Summary of SIP Revision

On January 14, 2005, the State of
South Dakota submitted revisions to its
State Implementation Plan (SIP). The
specific revisions to the SIP contained
in the January 14, 2005 submittal are
explained below. The January 14, 2005
submittal also contained revisions to
other sections of the Administrative
Rules of South Dakota (ARSD) that are
not part of the SIP. This rule does not
address revisions to ARSD 74:36:05,
74:36:07, 74:36:08, or 74:36:16 that were
part of the January 14, 2005 submittal.

A. ARSD 74:36:01—Definitions

ARSD 74:36:01 was revised to repeal
the definitions for “actual emissions”,
“major modification”, “reconstruction
of sources”, and “‘significant”. These
terms pertain to federal programs that
the State adopts by reference and the
Federal programs define these terms.
The State adopts by reference the
definitions for actual emissions and
major modification in ARSD
74:36:10:02, the definition for
reconstruction of sources in ARSD
74:36:07:01 and 74:36:08:01, and
significant in ARSD 7436:09:02.
Therefore, the State is repealing these
definitions and has adopted by
reference the Federal definitions. The
State is deleting the definitions for “Part

70 and “reference method” since they
are not used anywhere in article 74:36,
and is revising the definition for
“permit modification” to reflect that the
term permit modification pertains to
both Part 70 operating permits and
minor operating permits. The State has
revised the definitions for ‘“‘categories of
sources” and “modification” to make
them equivalent to the federal
definitions. In addition, the State has
revised several definitions to update the
incorporation of the Code of Federal
Regulations (CFR) to the July 1, 2003
CFR and has made minor typographical
corrections.

B. ARSD 74:36:02—Ambient Air Quality
and ARSD 74:36:03—Air Quality
Episodes

The State has revised these sections to
update the incorporation of the CFR to
the July 1, 2003 CFR and has made
minor typographical corrections.

C. ARSD 74:36:04—Operating Permits
for Minor Sources

Subsection 74:36:04:04 contains the
standard that is used to issue an
operating permit. Both a new source and
a permit modification must demonstrate
that it will not interfere with the
attainment or maintenance of the
National Ambient Air Quality Standards
(NAAQS). The State has revised this
subsection to include the term permit
modification which was not previously
included. The State has also revised this
section to update the incorporation of
the CFR to the July 1, 2003 CFR and has
made minor typographical corrections.

D. ARSD 74:36:06—Regulated Air
Pollutant Emissions

Subsection 74:36:06:04 pertains to
particulate emission restrictions for
incinerators and wood waste burners.
The State is revising this section to
include a reference to chapter 74:36:08
to include emission limits from this
chapter that apply to incinerators. The
State is also revising subsection
74:36:06:06, which identifies those units
that emit enough air pollutants to
warrant a stack performance test to
ensure compliance with state and
federal air emission limits. Prior to this
revision, this subsection only identified
new units and a major modification as
having to perform a stack test. The State
is revising this section by removing the
term ‘‘major” so that any modification
will require a stack performance test to
ensure compliance.
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E. ARSD 74:36:10—New Source Review,
ARSD 74:36:11—Performance Testing,
ARSD 74:36:12—Control of Visible
Emissions, and ARSD 74:36:13—
Continuous Emission Monitoring
Systems

The State has revised these sections to
update the incorporation of the CFR to
the July 1, 2003 CFR and has made
minor typographical corrections.

III. Revisions to Delegated Programs

A. ARSD 74:36:07—New Source
Performance Standards (NSPS)

The January 14, 2005 submittal by the
State updated the effective date of the
incorporated by reference NSPS to July
1, 2003. EPA is announcing that on
March 23, 2005, we updated the
delegation of authority for the
implementation and enforcement of the
NSPS to the State. The March 23, 2005
letter of delegation to the State follows:

Steven M. Pirner, Secretary,

South Dakota Department of
Environment and Natural Resources,
523 East Capitol,

Pierre, SD 57501-3182.

Dear Mr. Pirner:

On January 14, 2005, the State submitted
a revision to the Air Pollution Control
Program for South Dakota. Specifically, the
state revised its rules to incorporate the July
1, 2003 Code of Federal Regulations. This
revision, in effect, updates the citation of the
incorporated Federal New Source
Performance Standards (NSPS) to July 1,
2003.

Subsequent to states adopting NSPS
regulations, EPA delegates the authority for
the implementation and enforcement of those
NSPS, so long as the state’s regulations are
equivalent to the Federal regulations. EPA
reviewed the pertinent statutes and
regulations of the State of South Dakota and
determined that they provide an adequate
and effective procedure for the
implementation and enforcement of the
NSPS by the State of South Dakota.
Therefore, pursuant to section 111(c) of the
Clean Air Act (Act), as amended, and 40 CFR
part 60, EPA hereby delegates its authority
for the implementation and enforcement of
the NSPS to the State of South Dakota as
follows:

(A) Responsibility for all sources located,
or to be located, in the State of South Dakota
subject to the standards of performance for
new stationary sources promulgated in 40
CFR part 60. The categories of new stationary
sources covered by this delegation are all
NSPS subparts in 40 CFR part 60, as in effect
on July 1, 2003. Note this delegation does not
include the emission guidelines in subparts
Cb, Cc, Cd, Ce, BBBB and DDDD. These
subparts require state plans which are
approved under a separate process pursuant
to section 111(d) of the Act.

(B) Not all authorities of NSPS can be
delegated to states under section 111(c) of the
Act, as amended. The EPA Administrator
retains authority to implement those sections

of the NSPS that require: (1) Approving
equivalency determinations and alternative
test methods, (2) decision making to ensure
national consistency, and (3) EPA rulemaking
to implement. Therefore, of the NSPS of 40
CFR part 60 being delegated in this letter, the
enclosure lists examples of sections in 40
CFR part 60 that cannot be delegated to the
State of South Dakota.

(C) The Department of Environment and
Natural Resources (DENR) and EPA will
continue a system of communication
sufficient to guarantee that each office is
always fully informed and current regarding
compliance status of the subject sources and
interpretation of the regulations.

(D) Enforcement of the NSPS in the state
will be the primary responsibility of the
DENR. If the DENR determines that such
enforcement is not feasible and so notifies
EPA, or where the DENR acts in a manner
inconsistent with the terms of this
delegation, EPA may exercise its concurrent
enforcement authority pursuant to section
113 of the Act, as amended, with respect to
sources within the State of South Dakota
subject to NSPS.

(E) The State of South Dakota will at no
time grant a variance or waiver from
compliance with NSPS regulations. Should
DENR grant such a variance or waiver, EPA
will consider the source receiving such relief
to be in violation of the applicable Federal
regulation and initiate enforcement action
against the source pursuant to section 113 of
the Act. The granting of such relief by the
DENR shall also constitute grounds for
revocation of delegation by EPA.

(F) If at anytime there is a conflict between
a state regulation and a Federal regulation (40
CFR part 60), the Federal regulation must be
applied if it is more stringent than that of the
state. If the state does not have the authority
to enforce the more stringent Federal
regulation, this portion of the delegation may
be revoked.

(G) If the Regional Administrator
determines that a state procedure for
enforcing or implementing the NSPS is
inadequate, or is not being effectively carried
out, this delegation may be revoked in whole
or part. Any such revocation shall be
effective as of the date specified in a Notice
of Revocation to the DENR.

(H) Acceptance of this delegation of
presently promulgated NSPS does not
commit the State of South Dakota to accept
delegation of future standards and
requirements. A new request for delegation
will be required for any standards not
included in the state’s request of January 14,
2005.

(I) Upon approval of the Regional
Administrator of EPA Region VIII, the
Secretary of DENR may subdelegate his/her
authority to implement and enforce the NSPS
to local air pollution control authorities in
the state when such authorities have
demonstrated that they have equivalent or
more stringent programs in force.

(J) The State of South Dakota must require
reporting of all excess emissions from any
NSPS source in accordance with 40 CFR
60.7(c).

(K) Performance tests shall be scheduled
and conducted in accordance with the

procedures set forth in 40 CFR part 60 unless
alternate methods or procedures are
approved by the EPA Administrator.
Although the Administrator retains the
exclusive right to approve equivalent and
alternate test methods as specified in 40 CFR
60.8(b)(2) and (3), the state may approve
minor changes in methodology provided
these changes are reported to EPA Region
VIIL. The Administrator also retains the right
to change the opacity standard as specified
in 40 CFR 60.11(e).

(L) Determinations of applicability such as
those specified in 40 CFR 60.5 and 60.6 shall
be consistent with those which have already
been made by the EPA.

(M) Alternatives to continuous monitoring
procedures or reporting requirements, as
outlined in 40 CFR 60.13(i), may be approved
by the state with the prior concurrence of the
Regional Administrator.

(N) If a source proposes to modify its
operation or facility which may cause the
source to be subject to NSPS requirements,
the state shall notify EPA Region VIII and
obtain a determination on the applicability of
the NSPS regulations.

(O) Information shall be made available to
the public in accordance with 40 CFR 60.9.
Any records, reports, or information
provided to, or otherwise obtained by, the
state in accordance with the provisions of
these regulations shall be made available to
the designated representatives of EPA upon
request.

(P) All reports required pursuant to the
delegated NSPS should not be submitted to
the EPA Region VIII office, but rather to the
DENR.

(Q) As 40 CFR part 60 is updated, South
Dakota should revise its regulations
accordingly and in a timely manner and
submit to EPA requests for updates to its
delegation of authority.

EPA is approving South Dakota’s request
for NSPS delegation for all areas within the
State except for land within formal Indian
reservations located within or abutting the
State of South Dakota, including the:
Cheyenne River Indian Reservation, Crow
Creek Indian Reservation, Flandreau Indian
Reservation, Lower Brule Indian Reservation,
Pine Ridge Indian Reservation, Rosebud
Indian Reservation, Standing Rock Indian
Reservation, Yankton Indian Reservation, any
land held in trust by the United States for an
Indian tribe; and any other areas which are
“Indian Country”” within the meaning of 18
U.S.C. 1151.

Since this delegation is effective
immediately, there is no need for the state to
notify the EPA of its acceptance. Unless we
receive written notice of objections from you
within ten days of the date on which you
receive this letter, the State of South Dakota
will be deemed to accept all the terms of this
delegation. EPA will publish an information
notice in the Federal Register in the near
future to inform the public of this delegation,
in which this letter will appear in its entirety.

If you have any questions on this matter,
please contact me or have your staff contact
Richard Long, Director of our Air and
Radiation Program. We can both be reached
at (800) 227—8917.

Sincerely yours,
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Robert E. Roberts
Regional Administrator

Enclosure cc: Brian Gustafson,
Administrator, South Dakota Air Quality
Program

Enclosure to Letter Delegating NSPS in 40
CFR Part 60, Effective Through July 1, 2003,
to the State of South Dakota

EXAMPLES OF AUTHORITIES IN 40 CFR PART 60 WHICH CANNOT BE DELEGATED

40 CFR Subparts

Section(s)

60.45a.

60.114a.

60.623.
60.634.

60.694.

60.711

60.663(f).

60.703(e).

(a)(16), 60.713(b)(1)(i) and (ii), 60.713(b)(5)(i), 60.713(d), 60.715(a) and 60.716.
60.723(b)(1), 60.723(b)(2)(i)(C), 60.723(b)(2)(iv), 60.724(e) and 60.725(b).
60.743(a)(3)(v)(A) and (B), 60.743(e), 60.745(a) and 60.746.
60.754(a)(5).
60.2030(c) identifies authorities in Subpart CCCC that cannot be delegated to the State.

60.44b(f), 60.44b(g) and 60.49b(a)(4).
60.48¢(a)(4).

60.56¢(i), 60.8

60.105(a)(13)(iii) and 60.106(i)(12).

60.8(b)(2) and (b)(3), and those sections throughout the standards that reference 60.8(b)(2) and (b)(3);
60.11(b) and (e); and 60.13(i).

60.111b(f)(4), 60.114b, 60.116b(e)(3)(iii), 60.116b(e)(3)(iv), and 60.116b(f)(2)(iii).
60.153(e).

60.195(b).

60.302(d)(3).

60.332(a)(3) and 60.335(a).
60.482—1(c)(2) and 60.484.
60.493(b)(2)(i)(A) and 60.496(a)(1).
60.502(e)(6)

60.531, 60.533, 60.534, 60.535, 60.536(i)(2), 60.537, 60.538(e) and 60.539.
60.543(c)(2)(ii)(B).
60.562-2(c).
60.592(c).
60.613(e).

B. ARSD 74:36:09—Prevention of Significant
Deterioration (PSD)

On July 6, 1994, EPA delegated the
authority to South Dakota to implement and
enforce the Federal PSD permitting
regulations (see 59 FR 47260). In order to
maintain their delegation for the
implementation and enforcement of the PSD
program, the State has made revisions to
ARSD 74:36:09 to make it equivalent to
EPA’s regulations. The State has revised this
chapter by removing the references to
Federal Register notices published after July
1, 2002 and adding references to the July 1,
2003 CFR. The delegation of the PSD
program to the State still carries the same
terms of delegation as outlined in the 1994
Federal Register notice (59 FR 47260). In
delegating the PSD program to the State, the
State agrees to follow EPA’s interpretations of
the regulations, as articulated in regulatory
preambles, guidance, and other Agency
statements.

IV. Final Action

EPA is approving revisions to the South
Dakota SIP submitted by the State on January
14, 2005. The revisions we are approving are
revisions to ARSD 74:36:01, 73:36:02,
74:36:03, 74:36:04, 74:36:06, 74:36:10,
74:36:11, 74:36:12, and 74:36:13. We are
approving revisions to the delegated PSD
program in ARSD 74:36:09. We are also
announcing that on March 23, 2005, we

updated the delegation of authority for the
implementation and enforcement of the
NSPS to the State of South Dakota.

Section 110(1) of the Clean Air Act states
that a SIP revision cannot be approved if the
revision would interfere with any applicable
requirement concerning attainment and
reasonable further progress towards
attainment of the NAAQS or any other
applicable requirements of the Act. The
South Dakota SIP revisions that are the
subject of this document do not interfere
with the maintenance of the NAAQS or any
other applicable requirement of the Act
because of the following: (1) The revisions to
the SIP meet Federal requirements and allow
the State to include the most recent version
of Federal regulations; and (2) the NSPS
delegation meets the requirements of section
111(c) of the CAA and 40 CFR part 60.
Therefore, section 110(l) requirements are
satisfied.

EPA is publishing this rule without prior
proposal because the Agency views this as a
noncontroversial amendment and anticipates
no adverse comments. However, in the
“Proposed Rules” section of today’s Federal
Register publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision if
adverse comments are filed. This rule will be
effective October 13, 2006 without further
notice unless the Agency receives adverse
comments by September 13, 2006. If the EPA

receives adverse comments, EPA will publish
a timely withdrawal in the Federal Register
informing the public that the rule will not
take effect. EPA will address all public
comments in a subsequent final rule based on
the proposed rule. The EPA will not institute
a second comment period on this action. Any
parties interested in commenting must do so
at this time. Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if that
provision may be severed from the remainder
of the rule, EPA may adopt as final those
provisions of the rule that are not the subject
of an adverse comment.

V. Statutory and Executive Order Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is not a
“significant regulatory action” and therefore
is not subject to review by the Office of
Management and Budget. For this reason,
this action is also not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect Energy
Supply, Distribution, or Use” (66 FR 28355,
May 22, 2001). This action merely approves
state law as meeting Federal requirements
and imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies that
this rule will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.). Because this rule
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approves pre-existing requirements under
state law and does not impose any additional
enforceable duty beyond that required by
state law, it does not contain any unfunded
mandate or significantly or uniquely affect
small governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship between the
Federal Government and Indian tribes, or on
the distribution of power and responsibilities
between the Federal Government and Indian
tribes, as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This action
also does not have Federalism implications
because it does not have substantial direct
effects on the States, on the relationship
between the national government and the
States, or on the distribution of power and
responsibilities among the various levels of
government, as specified in Executive Order
13132 (64 FR 43255, August 10, 1999). This
action merely approves a state rule
implementing a Federal standard, and does
not alter the relationship or the distribution
of power and responsibilities established in
the Clean Air Act. This rule also is not
subject to Executive Order 13045 ‘“Protection
of Children from Environmental Health Risks
and Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

In reviewing SIP submissions, EPA’s role is
to approve state choices, provided that they
meet the criteria of the Clean Air Act. In this
context, in the absence of a prior existing
requirement for the State to use voluntary
consensus standards (VCS), EPA has no
authority to disapprove a SIP submission for

failure to use VCS. It would thus be
inconsistent with applicable law for EPA,
when it reviews a SIP submission, to use VCS
in place of a SIP submission that otherwise
satisfies the provisions of the Clean Air Act.
Thus, the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C. 272
note) do not apply. This rule does not impose
an information collection burden under the
provisions of the Paperwork Reduction Act of
1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5 U.S.C.
801 et seq., as added by the Small Business
Regulatory Enforcement Fairness Act of 1996,
generally provides that before a rule may take
effect, the agency promulgating the rule must
submit a rule report, which includes a copy
of the rule, to each House of the Congress and
to the Comptroller General of the United
States. EPA will submit a report containing
this rule and other required information to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller General
of the United States prior to publication of
the rule in the Federal Register. A major rule
cannot take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the Clean Air
Act, petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate circuit
by October 13, 2006. Filing a petition for
reconsideration by the Administrator of this
final rule does not affect the finality of this
rule for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review may be filed, and
shall not postpone the effectiveness of such
rule or action. This action may not be

challenged later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air pollution
control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: August 1, 2006.
Robert E. Roberts,
Regional Administrator, Region 8.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart QQ—South Dakota

m 2.In §52.2170, the table in paragraph
(c) is amended by revising the entries
for chapters 74:36:01, 73:36:02,
74:36:03, 74:36:04, 74:36:06, 74:36:10,
74:36:11, 74:36:12, and 74:36:13 of the
Administrative Rules of South Dakota to
read as follows:

§52.2170 Identification of plan.
*

* * * *

(c) EPA approved regulations.

State citation Title/subject State effective date EPA approval date and citation Explanations

74:36:01 Definitions
74:36:01:01 .... | Definitions  74:36:01:01(1)—(76), (78) | 1/2/2005 ................. [Insert Federal Register page number
and (79). where the document begins and date].
74:36:01:02 .... | Actual emissions defined ...........ccceueeee Repealed—1/2/ [Insert Federal Register page number
2005. where the document begins and date].
74:36:01:05 .... | Applicable requirements of Clean Air | 1/2/2005 ................. [Insert Federal Register page number
Act defined. where the document begins and date].
74:36:01:07 .... | Major modification defined ............c........ Repealed—1/2/ [Insert Federal Register page number
2005. where the document begins and date].
74:36:01:09 .... | Categories of sources defined ............... 1/2/2005 .......coeuee. [Insert Federal Register page number
where the document begins and date].
74:36:01:10 .... | Modification defined .........ccccovvvrieennenne 1/2/2005 .......cceueee. [Insert Federal Register page number
where the document begins and date].
74:36:01:14 .... | Reconstruction of sources defined ........ Repealed—1/2/ [Insert Federal Register page number
2005. where the document begins and date].
74:36:01:16 .... | Responsible official defined ................... 1/2/2005 .......ccenee. [Insert Federal Register page number
where the document begins and date].
73:36:01:17 .... | Significant defined .........c.ccccevevieniniens Repealed—1/2/ [Insert Federal Register page number
2005. where the document begins and date].
74:36:01:20 .... | Physical change or change in the meth- | 1/2/2005 ................. [Insert Federal Register page number
od of operation. where the document begins and date].

74:36:02 Ambient Air Quality

74:36:02:02 .... | Ambient air quality standards ................ 1/2/2005 .......ccoeeeee [Insert Federal Register page number
where the document begins and date].
74:36:02:03 .... | Methods of sampling and analysis ........ 1/2/2005 .......ccoceee. [Insert Federal Register page number
where the document begins and date].
74:36:02:04 .... | Air quality monitoring network ............... 1/2/2005 .......ccoeueee. [Insert Federal Register page number
where the document begins and date].
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State citation

Title/subject

State effective date

EPA approval date and citation

Explanations

74:36:02:05 .... | Ambient air monitoring requirements ..... 1/2/2005 .......ccene. [Insert Federal Register page number
where the document begins and date].
74:36:03 Air Quality Episodes
74:36:03:01 .... | Air pollution emergency episode ........... 1/2/2005 .......cceueee. [Insert Federal Register page number
where the document begins and date].
74:36:03:02 .... | Episode emergency contingency plan ... | 1/2/2005 ................. [Insert Federal Register page number
where the document begins and date].
74:36:04 Operating Permits for Minor Sources
74:36:04:03 .... | Operating permit exemptions ................. 1/2/2005 ........cc...... [Insert Federal Register page number | Except
where the document begins and date]. 74:36:04:03.01,
Minor permit vari-
ance, not in SIP.
74:36:04:04 .... | Standard for issuance of operating per- | 1/2/2005 ................. [Insert Federal Register page number
mit. where the document begins and date].
74:36:04:06 .... | Timely and complete application for op- | 1/2/2005 ................. [Insert Federal Register page number
erating permit required. where the document begins and date].
74:36:06 Regulated Air Pollutant Emissions
74:36:06:04 .... | Particulate emission restrictions for in- | 1/2/2005 ................. [Insert Federal Register page number
cinerators and waste wood burners. where the document begins and date].
74:36:06:06 .... | Stack performance test ..........cccoceeene 1/2/2005 .......cccu... [Insert Federal Register page number
where the document begins and date].
74:36:10 New Source Review
74:36:10:02 .... | Definitions ......cccoviiiiiniiiiiee 1/2/2005 .......cccu.... [Insert Federal Register page number
where the document begins and date].
74:36:10:03.01 | New source review preconstruction per- | 1/2/2005 ................. [Insert Federal Register page number
mit required. where the document begins and date].
74:36:10:05 .... | New source review preconstruction per- | 1/2/2005 ................. [Insert Federal Register page number
mit. where the document begins and date].
74:36:10:07 .... | Determining credit for emission offsets 1/2/2005 .......cccue. [Insert Federal Register page number
where the document begins and date].
74:36:10:08 .... | Projected actual emissions .................... 1/2/2005 ..o [Insert Federal Register page number
where the document begins and date].
74:36:10:09 .... | Clean unit test for emission units sub- | 1/2/2005 ................. [Insert Federal Register page number
ject to lowest achievable emission where the document begins and date].
rate.
74:36:10:10 .... | Clean unit test for emission units com- | 1/2/2005 ................. [Insert Federal Register page number
parable to lowest achievable emission where the document begins and date].
rate.
74:36:11 Performance Testing
74:36:11:01 .... | Stack performance testing or other test- | 1/2/2005 ................. [Insert Federal Register page number
ing methods. where the document begins and date].
74:36:12 Control of Visible Emissions
74:36:12:01 .... | Restrictions on visible emissions ........... 1/2/2005 ..o [Insert Federal Register page number
where the document begins and date].
74:36:12:03 .... | Exceptions granted to alfalfa pelletizers | 1/2/2005 ................. [Insert Federal Register page number
or dehydrators. where the document begins and date].
74:36:13 Continuous Emission Monitoring Systems
74:36:13:02 .... | Minimum performance specifications for | 1/2/2005 ................. [Insert Federal Register page number
all continuous emission monitoring where the document begins and date].
systems.
74:36:13:03 .... | Reporting requirements .............ccceeeee 1/2/2005 .......cceeee. [Insert Federal Register page number
where the document begins and date].
74:36:13:04 .... | Notice to department of exceedance ..... 1/2/2005 ......ccoeeueee. [Insert Federal Register page number
where the document begins and date].
74:36:13:06 .... | Compliance certification ............ccccceeeeene 1/2/2005 .......cceuee. [Insert Federal Register page number
where the document begins and date].
74:36:13:07 .... | Credible evidence .........ccccccveeveenennenns 1/2/2005 .......cceeee. [Insert Federal Register page number

where the document begins and date].
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State citation Title/subject State effective date EPA approval date and citation Explanations

11n order to determine the EPA effective date for a specific provision that is listed in this table, consult the Federal Register cited in this col-

umn for that particular provision.

* * * * *

[FR Doc. E6-13166 Filed 8—11-06; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 212, 225, and 252

RIN 0750-AF25

Defense Federal Acquisition
Regulation Supplement; Contractor
Personnel Authorized To Accompany
U.S. Armed Forces (DFARS Case
2005-D013)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Interim rule; extension of
comment period.

SUMMARY: DoD is extending the
comment period for the interim rule
published at 71 FR 34826 on June 16,
2006. The interim rule implements DoD
policy regarding contractor personnel
authorized to accompany U.S. Armed
Forces deployed outside the United
States. The comment period is extended
to accommodate significant interest
expressed with regard to the interim
rule.

DATES: The ending date for submission
of comments is extended to September
18, 2006.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations System,
OUSD(AT&L)DPAP(DARS), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—0328;
facsimile (703) 602—-0350. Please cite
DFARS Case 2005-D013.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

[FR Doc. E6-13280 Filed 8—-11-06; 8:45 am]
BILLING CODE 5001-08—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 060216045-6045-01; I.D.
080806G]

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel Lottery
in Areas 542 and 543

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule, notification of
fishery assignments.

SUMMARY: NMFS is notifying the owners
and operators of registered vessels of
their assignments for the 2006 B season
Atka mackerel fishery in harvest limit
area (HLA) 542 and/or 543 of the
Aleutian Islands subarea of the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to
allow the harvest of the 2006 B season
HLA limits established for areas 542 and
543 pursuant to the 2006 and 2007
harvest specifications for groundfish in
the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 9, 2006, until 1200
hrs, A.l.t., December 31, 2006.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

In accordance with
§679.20(a)(8)(iii)(A), owners and
operators of vessels using trawl gear for
directed fishing for Atka mackerel in the
HLA are required to register with
NMEFS. Eleven vessels have registered
with NMFS to fish in the B season HLA
fisheries in areas 542 and/or 543. In
order to reduce the amount of daily

catch in the HLA by about half and to
disperse the fishery over time and in
accordance with §679.20(a)(8)(iii)(B),
the Acting Administrator, Alaska
Region, NMFS, has randomly assigned
each vessel to the HLA directed fishery
for Atka mackerel for which they have
registered and is now notifying each
vessel of its assignment.

Vessels assigned to the first HLA
directed fishery in area 542 in
accordance with 50 CFR 679.20(a)(8)(iii)
are as follows: Federal Fishery Permit
number (FFP) 3400 Alaska Ranger, FFP
3819 Alaska Spirit, FFP 4093 Alaska
Victory, FFP 3423 Alaska Warrior, FFP
4092 Constellation, and FFP 2800 U.S.
Intrepid.

Vessels assigned to the second HLA
directed fishery in area 542 in
accordance with 50 CFR 679.20(a)(8)(iii)
are as follows: FFP 2443 Alaska Juris,
FFP 1879 American No. 1, FFP 2134
Ocean Peace, FFP 3835 Seafisher, and
FFP 2733 Seafreeze Alaska.

Vessels assigned to the first HLA
directed fishery in area 543 in
accordance with 50 CFR 679.20(a)(8)(iii)
are as follows: FFP 2443 Alaska Juris,
FFP 2134 Ocean Peace, FFP 3835
Seafisher, and FFP 2733 Seafreeze
Alaska.

Vessels assigned to the second HLA
directed fishery in area 543 in
accordance with 50 CFR 679.20(a)(8)(iii)
are as follows: FFP 3400 Alaska Ranger,
FFP 3819 Alaska Spirit, FFP 4093
Alaska Victory, FFP 3423 Alaska
Warrior, and FFP 4092 Constellation.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
to waive the requirement to provide
prior notice and opportunity for public
comment pursuant to the authority set
forth at 5 U.S.C. 553(b)(B) as such
requirement is unnecessary. This notice
merely advises the owners of these
vessels of the results of a random
assignment required by regulation. The
notice needs to occur immediately to
notify the owner of each vessel of its
assignment to allow these vessel owners
to plan for participation in the B season
HLA fisheries in areas 542 and/or 543.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
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prior notice and opportunity for public
comment.

This action is required by §§679.20
and 679.22 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 9, 2006.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 06—6895 Filed 8—9-06; 1:33 pm]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 71, No. 156

Monday, August 14, 2006

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL RESERVE SYSTEM

12 CFR Part 204
[Regulation D; Docket No. R—1262]

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice of proposed rulemaking;
request for public comment.

SUMMARY: The Board proposes to revise
its 1980 interpretation of Regulation D
(Reserve Requirements of Depository
Institutions) setting forth criteria for the
“bankers’ bank” exemption from reserve
requirements. The interpretation sets
forth the standards that the Board uses
in applying the statutory and regulatory
requirements for the bankers’ banks
exemption to specific institutions. The
proposed revisions would authorize the
Board to determine, on a case by case
basis, whether certain entities not
already expressly authorized in the
interpretation may become customers to
a limited extent of bankers’ banks.
DATES: Comments must be received by
September 13, 2006.

ADDRESSES: You may submit comments,
identified by Docket No. R-1262, by any
of the following methods:

¢ Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include the docket number in the
subject line of the message.

e FAX: (202) 452-3819 or (202) 452—
3102.

e Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available
from the Board’s Web site at http://

www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information. Public comments
may also be viewed electronically or in
paper in Room MP-500 of the Board’s
Martin Building (20th and C Streets,
NW.) between 9 a.m. and 5 p.m. on
weekdays.

FOR FURTHER INFORMATION CONTACT:
Heatherun Allison, Senior Counsel,
(202) 452-3565; or Stephanie Martin,
Associate General Counsel, (202) 452—
3198, Legal Division, Board of
Governors of the Federal Reserve
System, Washington, DC 20551. For
users of Telecommunications Device for
the Deaf (TDD) only, contact (202) 263—
4869.

SUPPLEMENTARY INFORMATION:

I. Statutory Background

Section 19(b) of the Federal Reserve
Act (Act) imposes reserve requirements
on certain deposits and other liabilities
of depository institutions. 12 U.S.C.
461(b). The Board’s Regulation D,
“Reserve Requirements of Depository
Institutions” (12 CFR part 204),
implements section 19(b). Section
19(b)(9) of the Act, commonly referred
to as the “bankers’ bank exemption,”
exempts from reserve requirements
certain depository institutions that
would otherwise be subject to them.
Specifically, Section 19(b)(9) provides
that reserve requirements “‘shall not
apply with respect to any financial
institution which—(A) Is organized
solely to do business with other
financial institutions; (B) is owned
primarily by the financial institutions
with which it does business; and (C)
does not do business with the general
public.” 12 U.S.C. 461(b)(9). Section
19(a) of the Act authorizes the Board to
define the terms used in section 19 and
to prescribe such regulations as it may
deem necessary to effectuate the
purposes of the section and to prevent
evasions thereof.

II. Issuance of Original Interpretation

In November 1980, the Board issued
an interpretation of Regulation D
specifying certain standards to be used
in applying these requirements to
specific institutions to determine
whether they qualify for the bankers’
bank exemption. 12 CFR 204.121

(Interpretation). Under the
Interpretation, an institution may be
regarded as “organized solely to do
business with other depository
institutions even if, as an incidental part
to [sic] its activities, it does business to
a limited extent with entities other than
depository institutions.” Id. In addition,
a depository institution will be regarded
as “‘being owned primarily by the
institutions with which it does
business” if ““75 per cent or more of its
capital is owned by other depository
institutions * * * regardless of the type
of depository institution.” Id.

Finally, the Interpretation states that a
depository institution will be regarded
as ‘“not do[ing] business with the
general public” if the depository
institution satisfied two requirements.
First, the depository institution must
limit the range of customers with which
it does business to: Depository
institutions; subsidiaries or
organizations owned by depository
institutions; directors, officers or
employees of the same or other
depository institutions; individuals
whose accounts are required at the
request of the institution’s supervisory
authority due to the actual or impending
failure of another depository institution;
share insurance funds; and depository
institution trade associations. Second,
the depository institution’s loans to or
investment in that range of customers
(other than depository institutions)
cannot exceed 10 percent of total assets,
and the extent to which it receives
shares or deposits from or issues other
liabilities to those same entities (other
than depository institutions) cannot
exceed 10 percent of total liabilities or
net worth. Id.

III. Proposed Revisions

The Board proposes to amend the
Interpretation to authorize the Board to
expand the “range of customers” with
which a bankers’ bank may permissibly
do business. The Board proposes to add
to the current list of non-depository
institution customers with which
bankers’ banks may do business the
language “and such others as the Board
may determine on a case by case basis
consistent with the purposes of the Act
and the bankers’ bank exemption.” Such
customers would still be subject to the
percentage limitations specified in the
Interpretation relating to ownership and
doing business (i.e., not more than 25
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percent of bankers’ bank capital may be
owned by non-depository institution
customers and bankers’ bank business
with non-depository institution
customers may not exceed 10 percent of
total assets/liabilities).

The Board believes that this
amendment is appropriate in order to
align the Interpretation more closely
with current business and regulatory
practices relating to bankers’ banks. The
Board has received inquiries concerning
whether certain non-depository
institution entities not already listed in
the Interpretation may permissibly do
business with bankers’ banks, and it
appears that amending the
Interpretation to allow case by case
determinations of such inquiries is
appropriate at this time. The Board is
not proposing at this time to specify any
standards under which it would make
such case by case determinations in
order to provide institutions and the
Board with flexibility in making such
determinations, in keeping with the
purposes of the Act and the bankers’
bank exemption. Specifically, the Board
anticipates that such requests would be
made only in cases where granting the
request would facilitate the conduct of
bankers’ banking business. Accordingly,
the Board would not generally expect to
exercise such authority for the purpose
of expanding the range of non-
depository institution customers of
bankers’ banks to include the general
public. The Board expects that, if this
amendment is adopted, the Board
should over time obtain increased
experience with future requests, and
based on that experience may find that
proposing further amendments
(including standards) to the
Interpretation are warranted.

Comment is solicited on all aspects of
the proposal.

IV. Form of Comment Letters

Comment letters should refer to
Docket No. R-1262 and, when possible,
should use a standard typeface with a
font size of 10 or 12; this will enable the
Board to convert text submitted in paper
form to machine-readable form through
electronic scanning, and will facilitate
automated retrieval of comments for
review. Comments may be mailed
electronically to
regs.comments@federalreserve.gov.

V. Solicitation of Comments Regarding
Use of “Plain Language”

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the Board to
use “plain language” in all proposed
and final rules published after January
1, 2000. The Board invites comments on
whether the proposed rule is clearly

stated and effectively organized, and
how the Board might make the proposed
text easier to understand.

VI. Initial Regulatory Flexibility
Analysis

In accordance with section 3(a) of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Board has
reviewed the proposed amendments to
the Interpretation of Regulation D. A
final regulatory flexibility analysis will
be conducted after consideration of
comments received during the public
comment period.

1. Statement of the objectives of the
proposal. The Board is proposing
revisions to its Interpretation of
Regulation D in order to authorize the
Board to determine, on a case by case
basis, whether non-depository
institutions that are not already listed in
the Interpretation may be bankers’ bank
customers without the bankers’ bank
losing its exemption from reserve
requirements. Section 19 of the Act was
enacted to impose reserve requirements
on certain deposits and other liabilities
of depository institutions for monetary
policy purposes. Section 19 exempts
certain institutions from reserve
requirements as ‘“‘bankers” banks”
provided that the institutions meet the
characteristics specified in the statute.
Section 19 also authorizes the Board to
promulgate such regulations as it may
deem necessary to effectuate the
purposes of the section. The Board
believes that the proposed revisions to
the Interpretation are within the
Congress’ broad grant of authority to the
Board to adopt provisions that carry out
the purposes of section 19 of the Act.

2. Small entities affected by the
proposal. The number of small entities
affected by this proposal is unknown.
The proposal would only affect those
entities, regardless of size, that choose
to request a Board determination to
permit them to do business with non-
depository institutions not already
specified in the Interpretation while
maintaining their bankers’ bank
exemption from reserve requirements.

3. Other federal rules. The Board
believes that no federal rules duplicate,
overlap, or conflict with the proposed
revisions to the Interpretation.

4. Significant alternatives to the
proposed revisions. The Board
welcomes comment on any significant
alternatives that would minimize the
impact of the proposed rule on small
entities.

VII. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (PRA) of 1995 (44 U.S.C.
3506; 5 CFR part 1320 Appendix A.1),

the Board reviewed the proposed rule
under the authority delegated to the
Board by the Office of Management and
Budget (OMB). The proposed rule
contains no requirements subject to the
PRA.

12 CFR Chapter Il
List of Subjects in 12 CFR Part 204

Banks, banking, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Board is proposing to
amend 12 CFR part 204 as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

2. The second sentence of paragraph
(a)(2)(iii) of §204.121 is revised to read
as follows:

§204.121
(a) * % %
(2) * % %

(iii) * * * First, the range of
customers with which the institution
does business must be limited to
depository institutions; directors,
officers or employees of the same or
other depository institutions;
individuals whose accounts are
acquired at the request of the
institution’s supervisory authority due
to the actual or impending failure of
another depository institution; share
insurance funds; depository institution
trade associations; and such others as
the Board may determine on a case by
case basis consistent with the purposes
of the Act and the bankers’ bank
exemption.* * *

* * * * *

Bankers’ banks.

By order of the Board of Governors of the
Federal Reserve System, August 8, 2006.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E6-13235 Filed 8—-11-06; 8:45 am]
BILLING CODE 6210-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NE—08-AD]

RIN 2120-AA64

Airworthiness Directives; Hartzell

Propeller Inc. Compact Series
Propellers

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) for Hartzell Propeller Inc.
models (JHC-()()Y()—()()() compact
series, constant speed or feathering
propellers with Hartzell manufactured
“Y” shank aluminum blades. That AD
currently requires initial blade
inspections, with no repetitive
inspections; rework of all “’Y”’ shank
aluminum blades including cold rolling
of the blade shank retention radius,
blade replacement and modification of
pitch change mechanisms for certain
propeller models; and changing the
airplane operating limitations with
specific models of propellers installed.
This proposed AD would require the
same actions but would clarify certain
areas of the compliance and would
update a certain service bulletin (SB)
reference to the most recent SB. This
proposed AD results from operators
requesting clarification of certain
portions of AD 2002—-09-08. We are
proposing this AD to prevent failure of
the propeller blade from fatigue cracks
in the blade shank radius, which can
result in damage to the airplane and loss
of airplane control.

DATES: We must receive any comments
on this proposed AD by October 13,
2006.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

¢ By mail: Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2000—NE—
08—AD, 12 New England Executive Park,
Burlington, MA 01803.

¢ By fax: (781) 238-7055.

¢ By e-mail: 9-ane-
adcomment@faa.gov.

You can get the service information
identified in this proposed AD from
Hartzell Propeller Inc. Technical
Publications Department, One Propeller
Place, Piqua, OH 45356; telephone (937)
778-4200; fax (937) 778—4391.

You may examine the AD docket at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Melissa T. Bradley, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Des Plaines, IL
60018—4696; telephone (847) 294-8110;
fax (847) 294-7834.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include ““AD Docket No.
2000-NE—-08—-AD” in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. If a person contacts us
verbally, and that contact relates to a
substantive part of this proposed AD,
we will summarize the contact and
place the summary in the docket. We
will consider all comments received by
the closing date and may amend the
proposed AD in light of those
comments.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Discussion

On April 24, 2002, we issued AD
2002-09-08, Amendment 39-12741 (67
FR 31113, May 9, 2002). That AD
requires, for Hartzell models ()JHC-()()Y
()-0)()() compact series, constant speed
or feathering propellers with Hartzell
manufactured “Y”’ shank aluminum
blades:

o Initial blade inspections, with no
repetitive inspections;

e Rework of all Y’ shank blades
including cold rolling of the blade
shank retention radius;

¢ Blade replacement and
modification of pitch change
mechanisms for certain propeller
models; and

¢ Changing the airplane operating
limitations with specific models of
propellers installed.

That AD resulted from FAA reviews
of propeller service histories since
issuing AD 77—-12—06R2. The reviews
included reports of fatigue cracks that
might result in blade separation. That
condition, if not corrected, could result
in failure of the propeller blade from
fatigue cracks in the blade shank radius,
which can result in damage to the
airplane and loss of airplane control.

Actions Since AD 2002-09-08 Was
Issued

Since that AD was issued, operators
have requested:

e Clarification that the affected blades
are aluminum;

e Clarification as to what are the
correct identification letters stamped on
the blades;

¢ Clarification that if AD 77-12-06
was complied with, then no further
action is required; and

e The addition of Hartzell Propeller
Inc. Service Bulletin No. HC-SB-61—
118, Revision E, and HC-SB-61-118,
Revision F, to the list of approved
alternative methods of compliance to SB
No. 118A.

We have made these clarifications and
additions in the proposed AD.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. We are proposing this AD,
which would require initial blade
inspections, with no repetitive
inspections; rework of all ““Y”’ shank
blades including cold rolling of the
blade shank retention radius, blade
replacement and modification of pitch
change mechanisms for certain
propeller models; and changing the
airplane operating limitations with
specific models of propellers installed.

Costs of Compliance

We estimate that this proposed AD
would affect 35,750 propellers installed
on airplanes of U.S. registry. We expect
that all of the affected propellers should
have already been inspected to comply
with the existing AD’s requirements to
inspect, and rework or replace the
blades. If these actions have not already
been done, then the total cost to comply
with this proposed AD is estimated to
be $700 per propeller.

Special Flight Permits Paragraph
Removed

Paragraph (f) of the current AD, AD
2002—09-08, contains a paragraph
pertaining to special flight permits.
Even though this final rule does not
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contain a similar paragraph, we have
made no changes with regard to the use
of special flight permits to operate the
airplane to a repair facility to do the
work required by this AD. In July 2002,
we published a new part 39 that
contains a general authority regarding
special flight permits and airworthiness
directives; see Docket No. FAA—2004—
8460, Amendment 39-9474 (69 FR
47998, July 22, 2002). Thus, when we
now supersede ADs we will not include
a specific paragraph on special flight
permits unless we want to limit the use
of that general authority granted in
section 39.23.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposal and placed
it in the AD Docket. You may get a copy
of this summary by sending a request to

us at the address listed under
ADDRESSES. Include “AD Docket No.
2000-NE-08-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation

safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as

follows:

PART 39—AIRWORTHINESS

DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-12741 (67 FR
31113, May 9, 2002) and by adding a
new airworthiness directive to read as

follows:

Hartzell Propeller Inc.: Docket No. 2000—

NE-08-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by

October 13, 2006.
Affected ADs

(b) This AD supersedes AD 2002—09-08,

Amendment 39-12741.

Applicability

(c) This AD applies to Hartzell Propellers
Inc. models ( )JHC—()()Y()—()()() compact
series constant speed or feathering propellers
with Hartzell manufactured “Y” shank
aluminum blades. These propellers are used
on, but not limited to, the following

airplanes:

Manufacturer

Airplane model

Aermacchi S.pA. (for-
merly Siai-
Marchetti).

Aero Commander ......

Aerostar ........cccceeenn.

Beech

Bellanca
Cessna
Embraer ....
Maule
Mooney
Pilatus Britten Nor-
man, or Britten Nor-
man.
Piper oo,

S-208.

200B and 200D.

600.

24, 35, 36, 45, 55,
56TC, 58, 60, and
95.

14 and 17 series.

182 and 188.

EMB-200A.

M5.

M20 and M22.

BN-2, BN-2A, and
BN-2A-6.

PA-23, PA-24, PA—
28, PA-30, PA-31,
PA-32, PA-34,

PA-36, and PA-39.

S—1T and S-2A.

Manufacturer Airplane model

Rockwell .................... 112, 114, 200, 500,

and 685 series.

(d) The parentheses appearing in the
propeller model number indicates the
presence or absence of an additional letter(s)
that varies the basic propeller model. This
AD applies regardless of whether these letters
are present or absent in the propeller model
designation.

Unsafe Condition

(e) This AD results from operators
requesting clarification of certain portions of
AD 2002—-09-08. We are issuing this AD to
prevent failure of the propeller blade from
fatigue cracks in the blade shank radius,
which can result in damage to the airplane
and loss of airplane control.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(g) If the propeller maintenance records
show compliance with AD 77-12—06Rz2, then
compliance was previously done and no
further action is required.

(h) Propellers are considered in
compliance with the onetime inspection and
rework requirements only, of this AD if:

(1) All blades are serial number D47534
and above, or

(2) All blades are identified with the letters
“PR” or “R” which are ink-stamped on the
camber side, or the letters “RD”’ which are
metal-stamped on the blade butt.

Models ( )JHC-()()Y() Compact Series “Y”
Shank Propellers

(1) If propeller models ( JHC—()()Y() have
not been inspected and reworked in
accordance with AD 77—-12—-06R2, then before
further flight, do a onetime action to remove,
inspect, rework, or replace blades if
necessary using Hartzell Service Bulletin
(SB) No. 118A, dated February 15, 1977.

Propeller Blade Shank Cold Rolling

Note 1: One requirement in Hartzell SB No.
118A is the cold rolling of the propeller blade
shank. This is a critical requirement in the
prevention of cracks in the blade. Propeller
repair shops must obtain and maintain
proper certification to perform the cold
rolling procedure. For a current list of
propeller overhaul facilities approved to
perform the blade shank cold rolling
procedure, contact Hartzell Product Support,
telephone: (937) 778—-4200. Not all propeller
repair facilities have the equipment to
properly perform a cold roll of the blade
shanks. In addition, any rework in the blade
shank area will also necessitate the cold
rolling of the blade shank area, apart from the
onetime cold rolling requirement of this AD.

Instrument Panel Modifications

(j) If airplanes with propeller models (JHC-
C2YK-()()()/()()7666 A—( ), installed on
(undampered) 200 horsepower Lycoming 10—
360 series engines, have not been modified
using AD 77-12—-06R2, then modify the
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airplane instrument panel according to the
following subparagraphs before further flight.
Airplanes include, but are not limited to,
Mooney M20E and M20F (normal category),
Piper PA-28R-200 (normal category), and
Pitts S—1T and S—2A (acrobatic category).

(1) For normal category airplanes, before
further flight, remove the present vibration
placard and affix a new placard near the
engine tachometer that states:

“Avoid continuous operation:

Between 2,000 and 2,350 rpm.”

(2) For utility and acrobatic category
airplanes, before further flight, remove the
present vibration placard and affix a new
placard near the engine tachometer that
states:

“Avoid continuous operation:

Between 2,000 and 2,350 rpm.

Above 2,600 rpm in acrobatic flight.”

(3) For normal category airplanes, re-mark
the engine tachometer face or bezel with a
red arc for the restricted engine speed range,
between 2,000 and 2,350 rpm.

(4) For acrobatic and utility airplanes, re-
mark the engine tachometer face or bezel
with a red arc for each restricted engine
speed range, i.e., between 2,000 and 2,350
rpm and between 2,600 and 2,700 rpm (red
line).

Models (JHC-C2YK-()()()/()()8475()-() or
()()8477()—() Propellers

(k) If propeller models (JHC-C2YK—()()()/
()()8475()—() or ()()8477()—() have not been
inspected and reworked in accordance with
AD 74-15-02, then do the following
maintenance before further flight.

(1) Remove propeller from airplane.

(2) Modify pitch change mechanism, and
replace blades with equivalent model blades
prefixed with letter “F”’ using Hartzell
Service Letter No. 69, dated November 30,
1971 and Hartzell SB No. 101D, dated
December 19, 1974.

(3) Inspect and repair or replace, if
necessary, using Hartzell SB No. 118A, dated
February 15, 1977.

Alternative Methods of Compliance

(1) The Manager, Chicago Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19. Alternative methods
of compliance to Hartzell SB No. 118A are
Hartzell SB No. 118B, SB No. 118C, SB No.
118D, SB No. HC-SB-61-118E, SB No. HC-
SB-61-118F, and Hartzell Manual 133C.
Alternative method of compliance to Hartzell
SB No. 101D is Hartzell Manual 133C. No
adjustment in the compliance time is
allowed.

Related Information

(m) None.

Issued in Burlington, Massachusetts, on
August 8, 2006.
Francis A. Favara,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. E6-13238 Filed 8—11-06; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Chapter Il

Fiscal Year 2006 Program for
Systematic Review of Commission
Regulations; Request for Comments
and Information; Correction

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of systematic review of
current regulations; Correction.

SUMMARY: The Consumer Product Safety
Commission is issuing this revision to
correct an erroneous citation
designation in the Notice of systematic
review of current regulations published
in the Federal Register on June 7, 2006.

FOR FURTHER INFORMATION CONTACT:
Linda Edwards, Office of Hazard
Identification and Reduction, U.S.
Consumer Product Safety Commission,
4330 East-West Highway, Bethesda,
Maryland 20814; telephone (301) 504—
7535; e-mail eedwards@cpsc.gov.

Corrections

In the Federal Register of June 7,
2006, in FR Doc. E6-8763, make the
following corrections on page 32882:

In the first column, in the “Summary”
section, correct the second sentence of
the first paragraph to read:

In fiscal year 2006, the following three
regulations will be evaluated: Safety standard
for matchbooks, 16 CFR part 1202; toy rattles,
16 CFR parts 1510 and 1500.18(a)(15); and
baby bouncers, walker-jumpers, and baby
walkers, 16 CFR part 1500.18(a)(6).

In the third column, correct the first
sentence under “Toy Rattles” to read:

The standard for toy rattles appears at 16
CFR parts 1510 and 1500.18(a)(15).

Section 553(b)(3)(B) of the
Administrative Procedure Act (“APA”’)
authorizes an agency to dispense with
notice and comment procedures when
the agency, for good cause, finds that
those procedures are “impracticable,
unnecessary, or contrary to the public
interest.” This amendment corrects
typographical errors and does not make
any substantive change. Accordingly,
the Commission finds that notice and
comment on this technical correction is
unnecessary.

Dated: August 7, 2006.
Todd Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. E6-13222 Filed 8—11—-06; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-135866-02]

RIN 1545-BA93

Section 1248 Attribution Principles;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: This document corrects a
notice of proposed rulemaking (REG—
135866—02) that was published in the
Federal Register on Friday, June 2, 2006
(71 FR 31985) providing guidance for
determining the earnings and profits
attributable to stock of controlled
foreign corporations (or former
controlled foreign corporations) that are
(were) involved in certain
nonrecognition transactions.

FOR FURTHER INFORMATION CONTACT:
Michael Gilman, (202) 622—3850 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
(REG-135866—02) that is the subject of
this correction is under section 1248 of
the Internal Revenue Code.

Need for Correction

As published, REG-135866—-02
contains errors that may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
proposed regulations (REG-135866—-02)
which was the subject of FR. Doc. E6—
8551, is corrected as follows:

1. On page 31990, column 1, in the
preamble, under the paragraph heading
“Explanations of Provisions”, following
the second full paragraph of the column,
the following language is added:

“F. Effective Date.

These regulations are proposed to
apply to income inclusions that occur
on or after the date that final regulations
are published in the Federal Register.”

2. On page 31990, column 1, in the
preamble, under the paragraph heading
“Explanations of Provisions”, the
language “F. Request for Comments” is
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corrected to read ““G. Request for
Comments”.

Guy Traynor,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. E6-13118 Filed 8—11-06; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-135866-02]
RIN 1545-BA93

Section 1248 Attribution Principles;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: This document corrects a
notice of proposed rulemaking (REG—
135866—02) that was published in the
Federal Register on Friday, June 2, 2006
(71 FR 31985) providing guidance for
determining the earnings and profits
attributable to stock of controlled
foreign corporations (or former
controlled foreign corporations) that are
(were) involved in certain
nonrecognition transactions.

FOR FURTHER INFORMATION CONTACT:
Michael Gilman, (202) 622—3850 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The notice of proposed rulemaking
(REG-135866—02) that is the subject of
this correction is under section 1248 of
the Internal Revenue Code.

Need for Correction

As published, REG-135866-02
contains errors that may prove to be
misleading and are in need of
clarification.

List of Subjects in 26 CFR Part 1
Income taxes, Reporting and

recordkeeping requirements.

Correction of Publication

Accordingly, the notice of proposed
rulemaking (REG-135866—-02) that was
the subject of FR Doc. E6-8551 is
corrected as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority : 26 U.S.C. 7805 * * *

Par. 2. On page 31991, instructional
Par. 4. is amended by adding a new
entry at the end of the amendatory
instruction to read as follows:

Adding new paragraph (g).

§1.1248-1 [Corrected]

Par. 3. On page 31991, §1.1248-1 is
amended by adding a new paragraph (g)
to read as follows:

§1.1248-1 Treatment of gain from certain
sales or exchanges of stock in certain
foreign corporations.

* * * * *

(g) Effective date. Paragraph (a)(4) and
paragraph (a)(5), Example 4, of this
section apply to income inclusions that
occur on or after the date that paragraph
and example are published as final
regulations in the Federal Register.

Guy Traynor,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. E6-13119 Filed 8—11-06; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF AGRICULTURE
Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

RIN 1018-AT99

Subsistence Management Regulations
for Public Lands in Alaska, Subpart C;
Nonrural Determinations

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.

ACTION: Proposed rule.

SUMMARY: This rule would revise the list
of nonrural areas identified by the
Federal Subsistence Board (Board, we,
us). Areas determined to be nonrural are
not eligible to participate in the Federal
Subsistence Management Program on
Federal public lands in Alaska. We
propose to change Adak’s status to rural.
We also propose to add Prudhoe Bay
and the Kodiak Area, including the City
of Kodiak, the Mill Bay area, Womens
Bay, Bell’s Flats, and the Coast Guard
Station to the list of nonrural areas. The
following areas would continue to be
nonrural, but we propose changes in
their boundaries: the Kenai Area; the
Wasilla/Palmer Area, including Point

McKenzie; the Homer Area, including
Fritz Creek East (except Voznesenka)
and the North Fork Road area; and the
Ketchikan Area. We propose no other
Changes in status. However, new
information could lead to changes not
proposed at this time.

DATES: We must receive your written
public comments no later than October
27, 2006.

ADDRESSES: You may submit comments
electronically to Subsistence@fws.gov.
See SUPPLEMENTARY INFORMATION for file
format and other information about
electronic filing. You may also submit
written comments to the Office of
Subsistence Management, 3601 C Street,
Suite 1030, Anchorage, Alaska 99503.

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
U.S. Fish and Wildlife Service,
Attention: Pete Probasco, Office of
Subsistence Management; (907) 786—
3888. For questions specific to National
Forest System lands, contact Steve
Kessler, Regional Subsistence Program
Leader, USDA, Forest Service, Alaska
Region, (907) 786—3888.

SUPPLEMENTARY INFORMATION:
Comments

Electronic filing of comments is
preferred: You may submit electronic
comments and other data to
Subsistence@fws.gov. Please submit as
MS Word or Adobe Acrobat (PDF) files,
avoiding the use of any special
characters and any form of encryption.

Background

In Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126),
Congress found that “the situation in
Alaska is unique in that, in most cases,
no practical alternative means are
available to replace the food supplies
and other items gathered from fish and
wildlife which supply rural residents
dependent on subsistence uses * * *”
and that “continuation of the
opportunity for subsistence uses of
resources on public and other lands in
Alaska is threatened * * *.” As a result,
Title VIII requires, among other things,
that the Secretary of the Interior and the
Secretary of Agriculture (Secretaries)
implement a program to provide rural
Alaska residents a priority for the taking
of fish and wildlife on public lands in
Alaska for subsistence uses, unless the
State of Alaska enacts and implements
laws of general applicability that are
consistent with ANILCA and that
provide for the subsistence definition,
priority, and participation specified in
sections 803, 804, and 805 of ANILCA.
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The State implemented a program that
the Department of the Interior
previously found to be consistent with
ANILCA. However, in December 1989,
the Alaska Supreme Court ruled in
McDowell v. State of Alaska that the
rural priority in the State subsistence
statute violated the Alaska Constitution.
The Court’s ruling in McDowell caused
the State to delete the rural priority from
the subsistence statute which therefore
negated State compliance with ANILCA.
The Court stayed the effect of the
decision until July 1, 1990. As a result
of the McDowell decision, the
Department of the Interior and the
Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
On June 29, 1990, the Departments
published the Temporary Subsistence
Management Regulations for Public
Lands in Alaska in the Federal Register
(55 FR 27114). Permanent regulations
were jointly published on May 29, 1992
(57 FR 22940), and have been amended
since then.

As a result of this joint process
between Interior and Agriculture, these
regulations can be found in the titles for
Agriculture and Interior in the Code of
Federal Regulations (CFR) both in title
36, ‘“Parks, Forests, and Public
Property,” and title 50, “Wildlife and
Fisheries,” at 36 CFR 242.1-28 and 50
CFR 100.1-28, respectively. The
regulations contain the following
subparts: Subpart A, General Provisions;
Subpart B, Program Structure; Subpart
C, Board Determinations; and Subpart
D, Subsistence Taking of Fish and
Wildlife.

Consistent with Subparts A, B, and C
of these regulations, as revised May 7,
2002 (67 FR 30559), and December 27,
2005 (70 FR 76400), the Departments
established a Federal Subsistence Board
(Board) to administer the Federal
Subsistence Management Program, as
established by the Secretaries. The
Board’s composition includes a Chair
appointed by the Secretary of the
Interior with concurrence of the
Secretary of Agriculture; the Alaska
Regional Director, U.S. Fish and
Wildlife Service; the Alaska Regional
Director, U.S. National Park Service; the
Alaska State Director, U.S. Bureau of
Land Management (BLM); the Alaska
Regional Director, U.S. Bureau of Indian
Affairs; and the Alaska Regional
Forester, USDA Forest Service. Through
the Board, these agencies participate in
the development of regulations for
Subparts A, B, and C, and the annual
Subpart D regulations.

Rural Determination Process

With a Federal Register notice on
October 5, 1990 (55 FR 40897), the
newly established Federal Subsistence
Board initiated the preparation of an
Environmental Impact Statement as a
vehicle for widespread public review
and participation in the development of
the final temporary regulations. The
rural determination process was
included, and subsequently on
November 23, 1990 (55 FR 48877), the
Board published another notice in the
Federal Register explaining the
proposed Federal process for making
rural determinations, the criteria to be
used, and the application of those
criteria in preliminary determinations.
Public meetings were held in
approximately 56 Alaskan communities,
specifically to solicit comments on the
proposed Federal Subsistence
Management Program. On December 17,
1990, the Board adopted final rural and
nonrural determinations, which were
published on January 3, 1991 (56 FR
236). Final programmatic regulations
were published on May 29, 1992, with
only slight variations in the rural
determination process (57 FR 22940).

Federal subsistence regulations
require that the rural/nonrural status of
communities or areas be reviewed every
10 years, beginning with the availability
of the 2000 census data. The Board
evaluated several options for conducting
the review and decided to adopt an
approach similar to that taken in 1990,
which used criteria established in
Federal subsistence regulations. The
review was conducted with an emphasis
on what has changed since 1990.

Although the process uses data from
the 2000 census for its review, some
data were not compiled and available
until 2005. Data from the Alaska
Department of Labor were used to
supplement the census data.

During February—July 2005, the staff
of the Federal Subsistence Management
Program conducted an initial review of
the rural status of Alaska communities,
looking at the 2000 census data for each
community or area with an emphasis on
what had changed since 1990. From this
initial review, staff compiled a report
that included a proposed list of
communities and areas for which
further analysis appeared warranted. In
addition, the report included the
method used to develop this list. In
August—October 2005, the public and
Federal Subsistence Regional Advisory
Councils were invited to comment on
the results of this initial review.

At a meeting in Anchorage on
December 6-7, 2005, the Board took
public testimony and determined that

additional information was needed on
10 communities and areas before it
decided upon any potential changes.

e For three communities, analysis
was focused on evaluation of rural/
nonrural status, as follows:

Kodiak, Adak, and Prudhoe Bay:
Currently Kodiak and Prudhoe Bay are
considered rural, and Adak is
considered nonrural. These three
communities were further analyzed as
to their rural/nonrural status.

¢ For five nonrural groupings of
communities and areas, further analysis
evaluated the possibility of excluding or
including places, as follows:

Fairbanks North Star Borough:
Evaluate whether to continue using the
entire borough as the nonrural area, or
separate some outlying areas and
evaluate their rural/nonrural status
independently.

Seward Area: Evaluate whether to
exclude Moose Pass and similarly
situated places from this nonrural
grouping and evaluate their rural/
nonrural status independently.

Wasilla/Palmer Area: Evaluate
whether to include Willow, Point
MacKenzie, and similarly situated
places in this nonrural grouping.

Homer Area: Evaluate whether to
include Fox River, Happy Valley, and
similarly situated places in this
nonrural grouping.

Kenai Area: Evaluate whether to
exclude Clam Gulch and similarly
situated places from this nonrural
grouping and evaluate their rural/
nonrural status independently.

¢ In addition, two areas were
recommended for further analysis as
follows:

Ketchikan Area: Evaluate whether to
include Saxman, and areas of growth
and development outside the current
nonrural boundary, and evaluate the
rural/nonrural status of the whole area.

Delta Junction, Big Delta, Deltana and
Fort Greely: Evaluate whether some or
all of these communities should be
grouped, and their rural/nonrural status
evaluated collectively.

This list for additional analysis
differed from the proposed list put out
for public comment in July 2005, in
that: (1) The scope of the review was
broadened for the Ketchikan area,
currently considered nonrural, to
include an analysis of rural/nonrural
characteristics of the entire area; (2) the
rural/nonrural status of Prudhoe Bay
was added; and (3) additional analysis
of Sitka was not believed to be
necessary.

Sitka, whose population had
increased from 8,588 people in 1990 to
8,835 in 2000, had been identified as an
area possibly warranting further
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analysis. However, during its December
6—7, 2005, meeting, the Board heard
substantial public testimony regarding
the rural characteristics of Sitka and
determined that no additional analysis
was necessary. The Board is proposing
to leave Sitka’s rural status unchanged.

During January—May 2006, Federal
subsistence staff conducted in-depth
analyses of each community or area on
the Board-approved list of communities
and areas identified for further analysis.

On June 22, 2006, the Board met in
executive session to develop the list of
communities and areas they believe to
be nonrural. Those communities and
areas are identified in this proposed
rule.

Population size is a fundamental
distinguishing characteristic between
rural and nonrural communities. Under
the current programmatic guidance in
Federal subsistence regulations:

e A community with a population of
2,500 or less is deemed rural, unless it
possesses significant characteristics of a
nonrural nature, or is considered to be
socially and economically a part of a
nonrural area.

e A community with a population of
more than 7,000 is deemed nonrural,
unless it possesses significant
characteristics of a rural nature.

e A community with a population
above 2,500 but not more than 7,000 is
evaluated to determine its rural/
nonrural status. The community
characteristics considered in this
evaluation may include, but are not
limited to, diversity and development of
the local economy, use of fish and
wildlife, community infrastructure,
transportation, and educational
institutions.

Communities that are economically,
socially, and communally integrated are
combined for evaluation purposes. The
Board identified three guidelines or
criteria for analysis to assist in its
determination of whether or not to
group communities in its review of rural
determinations. The criteria to be used
include: (1) Are the communities in
proximity and road-accessible to one
another? The first criterion, proximity
and road accessibility, is considered a
logical first step in evaluating the
relationship between communities, and,
applied in relation to the other two
criteria, is considered a reasonable
indicator of economic, social, and
communal integration. (2) Do they share
a common high school attendance area?
The second criterion, regarding sharing
a common high school attendance area,
is taken to be an indicator of the social
integration of communities. This is an
improvement by way of modification
from the former criterion of a shared

school district. The public pointed out
in past testimony that attendance in a
common school district often reflects
political or administrative boundaries
rather than social integration. A shared
social experience is better captured by
the shared high school criterion. (3) Do
30% or more of the working people
commute from one community to
another? This criterion, regarding
whether working people commute from
one community to another, was
identified as providing meaningful
information relating to the grouping of
communities. Also, the U.S. Census
uses this criterion because commuting
to work is an easily understood measure
that reflects social and economic
integration. These criteria were not
considered separately, but assessed
collectively, with the recommendation
to group communities being dependent
upon the collective assessment.

Community characteristics and
specific indicators that the Board used
to evaluate rural/nonrural status
include: (1) Economy—wage
employment, percent unemployment,
per capita income, diversity of services,
cost-of-food index, and number of stores
defined as large national retailers; (2)
community infrastructure—including
the cost of electricity; (3) fish and
wildlife use—variety of species used per
household, percentage of households
participating, level of average harvest
per capita for all subsistence resources
combined, and level of average harvest
per capita for salmon and large land
mammals only; (4) transportation—
variety of means, predominant means,
and length of road system; and (5)
educational institutions present in the
community.

The Board’s analysis and preliminary
efforts to distinguish between rural
places and nonrural places were heavily
reliant on population size, but when the
Board used other characteristics, its
approach was based on a totality of the
circumstances. Unemployment is
generally higher and per capita income
is generally lower in rural places than
in nonrural places. Cost of food and cost
of electricity were generally higher in
the rural communities than in the
nonrural. Subsistence per capita harvest
of all resources shows a pattern of
increasing amount with decreasing
population size among nonrural areas,
and typically higher levels in rural
communities. The per capita harvest of
salmon and large land mammals also
shows a general pattern of increasing
amount with decreasing population size
among nonrural areas, and typically
higher levels in rural communities.
There were no large national retailers
found in the rural communities

examined (other than Kodiak which is
being proposed as nonrural), or in the
three smallest nonrural communities or
areas. Population density was generally
higher for most nonrural places than it
was for rural places.

Summarized below are the Board’s
recommendation for each area analyzed
and the justification for that
recommendation.

Adak: Recommend changing Adak’s
status from nonrural to rural. Following
the closure of the military base, the
community of Adak has decreased in
population by 94 percent from 1990 to
2000. It currently has 167 residents
(2005), which is well below the
presumptive rural threshold of 2,500
persons. Adak is also extremely remote
and is accessible only by boat or plane,
with the nearest community (Atka) 169
miles away. With the changes that have
occurred since the 1990s, Adak now has
rural characteristics typical of a small
isolated community.

Prudhoe Bay (including Deadhorse):
Recommend changing Prudhoe Bay’s
status from rural to nonrural. In 2000
Prudhoe Bay had one permanent
household comprised of five people.
There were reportedly no permanent
residents in February 2006. Prudhoe
Bay has none of the characteristics
typical of a rural community. Prudhoe
Bay is an industrial enclave built for the
sole purpose of extracting oil. The oil
companies provide everything
employees need: Lodging, food, health
care, and recreation. The thousands of
people in Prudhoe Bay do not live there
permanently, but work multi week-long
shifts. They eat in cafeterias and live in
group quarters. There are no schools,
grocery stores, or churches. Subsistence
is not a part of the way of life. Hunting
in the area and possession of firearms
and ammunition are prohibited. Based
on its industrial enclave characteristics,
Prudhoe Bay should be determined to
be nonrural.

Fairbanks North Star Borough: No
changes to this nonrural grouping are
recommended. In applying the grouping
criteria as indicators of economic,
social, and communal integration, the
Board believes that the current nonrural
boundary of the Fairbanks Area should
continue to be defined as the Fairbanks
North Star Borough boundary. No
census designated places (CDPs) should
be excluded from the nonrural grouping
for the following reasons: (1) All CDPs
are road accessible to one another.
Although the Harding-Birch Lakes and
Salcha areas are more sparsely
populated than central areas of the
borough, both communities include
many occasional-use homes owned by
Fairbanks residents. Further, both
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places are home to only a few year-
round residents. (2) The majority of the
Borough’s high school students are
bused to one of the schools located in
Fairbanks, North Pole, or Eielson. (3)
The Remainder area of the North Star
Borough should be included in the
grouping because the majority of the
population is road connected and over
half (57 percent) of the workers residing
in this area commute to Fairbanks for
employment. Additionally, 75 percent
of the workers living in Harding—Birch
Lakes drive to the City of Fairbanks to
work, and 71 percent of the working
population in Pleasant Valley commute
to the City of Fairbanks.

Delta Junction Vicinity: No changes
are recommended for the rural status of
Delta Junction, or the communities in
the immediate vicinity. In applying the
grouping criteria as indicators of
economic, social, and communal
integration, the Board believes that the
four Delta Junction vicinity CDPs
assigned for analysis (Delta Junction,
Big Delta, Deltana, and Fort Greely)
should be grouped as an area for
purposes of rural/nonrural analysis
because they fulfill the three guidelines
for grouping: (1) All four CDPs are road
connected and proximal; (2) the
majority of the high school-aged
students from Big Delta, Deltana, and
Fort Greely attend high school in Delta
Junction; and (3) in the two outlying
CDPs, over 30 percent of the workers
commute within the vicinity (41 percent
of the workers living in Big Delta
commute to either Delta Junction,
Deltana, Fort Greely, or to a Remainder
area within the Southeast Fairbanks
Census Area, and 45 percent of the
workers in Deltana commute to Delta
Junction or Fort Greely).

The four places grouped into the Delta
Junction Area should remain rural in
status. The population size of the
grouping (3,921) places it in the
nonpresumptive midrange, and
information on the characteristics of the
grouping, although somewhat limited, is
indicative of a rural character. The
recent economic upswing to the area
due to construction of the Missile
Defense system at Fort Greely and
development of the Pogo Mine is
thought to be temporary.

Seward Area: No changes to this
nonrural grouping are recommended. In
applying the grouping criteria as
indicators of economic, social, and
communal integration, the Board
believes that the Moose Pass, Crown
Point, and Primrose CDPs should
remain within the Seward Area
grouping. Moose Pass, Crown Point, and
Primrose CDPs meet all the criteria for
grouping: proximity and road-

accessibility to the Seward Area; their
students attend the high school in
Seward; and the level of workers
commuting to Seward for employment
is greater than 30 percent.

Wasilla/Palmer Area: Include the
Point MacKenzie CDP in the nonrural
Wasilla/Palmer Area grouping; do not
include the Willow CDP. The Board
believes that the Point Mackenzie CDP
meets all the criteria for grouping with
the Wasilla/Palmer Area. The Point
Mackenzie CDP is in proximity to the
Wasilla/Palmer Area and road-
accessible; their students attend Wasilla
High School; and the level of workers
commuting to the Wasilla/Palmer Area
for employment is at 50 percent. This
change would make Point McKenzie
part of a nonrural area, a change from
its current rural status. The Board
recommends that the Willow CDP not
be included in the Wasilla/Palmer Area
grouping. Students in the Willow CDP
are located in two attendance areas for
high schools, within and outside of the
Wasilla/Palmer Area. The level of
commuting for workers to the Wasilla/
Palmer Area is at 23.9 percent, which is
below the criteria identified for
grouping.

Kenai Area: Adjust the boundaries of
the nonrural Kenai Area to include all
of the current Sterling CDP, and propose
no change to the current grouping and
status of Clam Gulch CDP as part of the
nonrural Kenai Area. It appears that
Clam Gulch CDP should continue to be
included in the Kenai Area grouping
because, although students of Clam
Gulch CDP attend high school outside of
the Kenai Area, the commuting of
workers to the Kenai Area is on the
order of 30 percent, and Clam Gulch is
connected by paved highway to the
Kenai Area, with which it has been
grouped since initial determinations
were made in 1990. It also appears that
Cohoe CDP should remain within the
Kenai Area grouping. Cohoe students
attend a high school in the Kenai Area
and the level of work commuting, at
69.5 percent, is significantly above the
minimum criteria for grouping. The
Sterling CDP has been part of the
nonrural Kenai Area since 1990. For the
2000 census, the Sterling CDP has
expanded in size, such that a significant
portion of the CDP extends beyond the
current boundary of the nonrural Kenai
Area. The Board believes that the
boundaries of the Kenai Area should be
adjusted to include all of the current
Sterling CDP. Students within the
Sterling CDP go to high school within
the Kenai Area and the level of
commuting is at 61.2 percent of
workers, well above the minimum
criteria for grouping.

Homer Area: Adjust the boundaries of
the nonrural Homer Area to include all
of the Fritz Creek CDP (not including
Voznesenka), and the North Fork Road
portion of the Anchor Point CDP. This
change would make Fritz Creek East,
except for Voznesenka, and the North
Fork Road portion of the Anchor Point
CDP nonrural, a change from their
current rural status. The Board has
tentatively concluded for Fritz Creek
East that, except for Voznesenka, the
residents are economically, socially, and
communally integrated with the Homer
Area. Fritz Creek East is in proximity
and road-connected to the Homer Area.
The Homer High School attendance area
includes their students, and 43.8
percent of their workers commute to the
Homer Area. It appears that Voznesenka
should not be included in the Homer
Area because, while it is in proximity
and road-connected to the Homer Area,
the number of jobs shown as being
located within the Homer Area is only
19.5 percent, and Voznesenka students
attend high school in Voznesenka.

The Board believes that residents of
the North Fork Road area fully meet two
of the three criteria, proximity and
commuting of workers. For the third
criteria, although students have the
option of attendance in Nikolaevsk
School or Ninilchik High School, the
vast majority go to Homer High School.
This is sufficient basis for considering
the North Fork Road area of the Anchor
Point CDP to be economically, socially,
and communally integrated with the
nonrural Homer Area.

The Board believes that residents of
the Happy Valley CDP fulfill only the
proximity criterion for grouping with
the Homer Area. Happy Valley students
are within the Ninilchik School high
school attendance area, and less than 30
percent of Happy Valley workers
commute to the Homer Area (14.4
percent). It appears that residents of the
Happy Valley CDP should not be
included with the Homer Area.

It appears that the Nikolaevsk CDP,
north of the Anchor Point CDP and
connected to the Homer Area by the
North Fork Road, does not warrant
inclusion in the Homer Area. There is
a K—12 school in Nikolaevsk, and data
show that only 22 percent of jobs held
by Nikolaevsk residents were located in
the Homer Area.

It appears that residents of Fox River
CDP, primarily in the communities of
Razdolna and Kachemak Selo, do not
meet any of the three criteria, which
would indicate that Fox River residents
are not economically, socially, or
communally integrated with the Homer
Area.
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Kodiak Area: Define the Kodiak Area
to include the road system, including
the City of Kodiak, the Mill Bay area,
Womens Bay, Bell’s Flats, and the Coast
Guard Station, but not including
Chiniak, Pasagshak, and Anton Larsen,
and change the status of the Kodiak
Area, as defined, from rural to nonrural.
The Board believes that the Kodiak
Station CDP should be included in the
Kodiak Area grouping. The Kodiak
Station CDP directly fulfills two of the
three criteria for being grouped in the
Kodiak Area, and special consideration
is warranted in relation to the third
criterion: (1) The Kodiak Station CDP is
road-connected and adjacent to the City
of Kodiak; (2) the Kodiak Station CDP
does not have a high school; all students
attend high school in the City of Kodiak;
and (3) the special circumstance of
enlisted employment accounts for the
overall commuting level of workers to
Kodiak City being an estimated 11
percent of all working residents.
However, this can be attributed to the
fact that enlisted personnel residing on
the base are by duty assignment bound
to the base. Working dependents, who
are not bound to employment on the
base, virtually all work in Kodiak City.
While the worker commuting criterion
is thereby not met if one pools enlisted
personnel and working dependents, ties
to the Kodiak Area are otherwise
evident. The Board believes that the
Womens Bay CDP should be included in
the Kodiak Area grouping. Womens Bay
CDP fulfills all three criteria for being
grouped in the Kodiak Area: (1)
Womens Bay CDP is road-connected
and proximal to the City of Kodiak; (2)
Womens Bay CDP does not have a high
school; students attend high school in
the City of Kodiak; and (3) more than 30
percent of the working residents are
employed in the City of Kodiak.

The Board believes that the Chiniak
CDP should not be included in the
Kodiak Area grouping because (1)
although there is a road from Chiniak to
the City of Kodiak, it is a minimum of
a one-hour trip, and the 14 miles closest
to Chiniak are unpaved; (2) there is a
partial high school in Chiniak to grade
10, and only two-fifths of the high
school-aged children attend school in
Kodiak.

The Board believes that the road-
connected Remainder area should be
included in the Kodiak Area grouping,
with the exception of the Pasagshak and
Anton Larsen portions. The road-
connected Remainder area, with the
exceptions as noted, is proximal to the
City of Kodiak; students from the road-
connected Remainder area attend high
school in the City of Kodiak; and more
than 30 percent of the working residents

of the Remainder area are employed in
the City of Kodiak. The road-connected
Remainder area of the Kodiak Area
includes people residing in Anton
Larsen and Pasagshak. There is no
information about these ““sub-areas” of
the road-connected Remainder area,
thus it is unknown if students living in
these areas are taught through
correspondence, home-schooled, or
travel to Kodiak to attend high school.
It is also unknown how many people
commute to Kodiak City to work.
However, the Board determined that
despite the lack of information
regarding the three criteria for grouping,
the remoteness of Pasgashak and Anton
Larsen is comparable to the remoteness
of Chiniak, and therefore elected to
propose no change in the rural status of
these areas.

The population of the Kodiak Area—
estimated at approximately 12,000 in
2005—is well above the presumptive
nonrural population of 7,000 in Federal
regulations. The population has
increased slightly since 1990. Kodiak’s
per capita income is relatively high and
it also has a 2-year college, high
diversity of services, a large national
retailer, fast food restaurants, and roads
linking the outlying area to the city. Of
the communities examined during this
analysis, the Kodiak Area is 34 percent
larger in population than the next
largest rural place, and its use of fish
and wildlife is 24 percent lower. While
the per capita harvest of subsistence
resources is higher in the Kodiak Area
than in some rural areas, it is well below
the levels in some other rural
communities.

Ketchikan Area: Define the Ketchikan
Area to include Pennock Island, parts of
Gravina Island, and the road system
connected to the City of Ketchikan,
except for the community of Saxman.
Saxman would retain its current rural
status, and the Ketchikan Area, as
defined, would retain its nonrural
status. Saxman is directly adjacent to
Ketchikan, connected by road, and
surrounded by the outlying Ketchikan
development. Visually, the only
distinguishing feature to indicate the
boundary between Ketchikan and
Saxman is a sign on the South Tongass
Highway. Saxman has clearly been
overtaken and is surrounded by the
geographic expansion of Ketchikan;
Saxman students attend high school in
Ketchikan; and 64 percent of the
workers in Saxman commute to
Ketchikan for their employment, with
another 8 percent commuting to the
Remainder area of the borough to work.
Even though the grouping criteria would
indicate including Saxman with the
Ketchikan Area, social and economic

characteristics indicate that Saxman
should not be grouped in the Ketchikan
Area. Saxman is a small, close-knit
community that is socially and
politically separate from Ketchikan. The
residents of Saxman have two distinct
entities to separate themselves from
Ketchikan, the traditional government
(Organized Village of Saxman) and the
municipal government (City of Saxman).
Socioeconomic indicators suggest
distinctions between the two
communities. For example, Saxman has
a higher unemployment rate, lower per
capita income, higher percentage of
residents below the poverty level than
those found in Ketchikan, and a 70
percent Native population. Another
distinguishing characteristic of the
community is that Saxman residents
depend much more heavily on the
harvest of subsistence resources.
Saxman'’s average per capita harvest of
217 pounds is substantially more than
has been estimated for the Ketchikan
Area. Thus, while the grouping criteria
lead to including Saxman with the
Ketchikan Area, the unique
socioeconomic characteristics of
Saxman suggest that it should remain
separate from the Ketchikan Area.

The Remainder fulfills all three
criteria for grouping with the Ketchikan
Area: (1) The Remainder, other than
nearby Gravina and Pennock Islands, is
road-connected to the City of Ketchikan;
(2) Students in the Remainder attend
high school in Ketchikan; and (3) Over
30 percent of the workers from the
Remainder commute to work in the City
of Ketchikan. Presently, most of the
Remainder is included in the nonrural
Ketchikan Area, established in 1990,
except for extensions of the highway to
the north and south that have since
occurred.

The population of the Ketchikan Area
was estimated at 12,720 in 2005
(excluding Saxman), having decreased
slightly from 1990. Ketchikan possesses
many nonrural characteristics,
including having a 2-year college, a
large national retailer, car dealerships,
fast food restaurants, and roads linking
the outlying surrounding area to the
city. Although the pulp mill closed,
there is still some diversity in the
economy with tourism, fishing, fish
processing, timber, retail services, and
government providing the majority of
employment. There is a hospital and a
high diversity of services offered. The
Ketchikan Area had the sixth highest
population in the state in 2005,
considering community groupings as
defined by the Board. All other areas
with higher populations are currently
considered nonrural in Federal
subsistence regulations. Three areas
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with smaller populations are currently
classified as nonrural and are not
proposed for a change in status: the
Homer Area, Seward Area, and Valdez.
Harvest of subsistence resources in the
Ketchikan Area is lower than is
characteristic of rural communities.

This change would make the
extended road connected areas of
Ketchikan nonrural, a change from their
current rural status.

The list of nonrural communities and
areas, along with those other nonrural
communities or areas whose status
would remain unchanged, is published
herein as the proposed rule. All other
communities and areas of Alaska not
listed herein would retain their rural
determination. We propose to amend
Section .23, which identifies those
communities and areas of Alaska that
are determined to be rural and nonrural.
We have made maps available for the
nonrural areas. The purpose of these
maps is to provide to the subsistence
user an overall graphic representation of
the extent of the nonrural areas. To view
maps, go to the Office of Subsistence
Management Web site at http://
alaska.fws.gov/asm/home.html. If you
do not have access to the internet, you
may contact the Office of Subsistence
Management at the address or phone
number shown at ADDRESSES or FOR
FURTHER INFORMATION CONTACT,
respectively, and we will send the maps
to you.

During August—October 2006, the
public and Federal Subsistence Regional
Advisory Councils are invited to
comment on the proposed rule.
Hearings in Kodiak, Sitka, Saxman, and
Ketchikan will be held in September
and October 2006. The specific dates,

times, and locations will be announced
in locally and Statewide—circulated
newspapers or you may call the phone
number shown at FOR FURTHER
INFORMATION CONTACT. Additional
hearings may be scheduled by the
Board, as appropriate. In December 12—
13, 2006, in Anchorage, Alaska, the
Federal Subsistence Board will meet to
consider the comments received and
may make changes to the proposed rule.
From the decisions made in December,
the Board will develop a final rule for
publication in the Federal Register. The
effective date of any community or area
changing from a rural to nonrural status
is 5 years after the date of publication
of the final rule in the Federal Register.
For communities or areas that change
from nonrural to rural, the effective date
is 30 days after the date of publication
of the final rule in the Federal Register.

Because the Federal Subsistence
Management Program relates to public
lands managed by an agency or agencies
in both the Departments of Agriculture
and the Interior, we propose to
incorporate identical text into 36 CFR
part 242 and 50 CFR part 100.

Conformance With Statutory and
Regulatory Authorities

National Environmental Policy Act
Compliance

A Draft Environmental Impact
Statement (DEIS) for developing a
Federal Subsistence Management
Program was distributed for public
comment on October 7, 1991. That
document described the major issues
associated with Federal subsistence
management as identified through
public meetings, written comments, and

staff analysis, and examined the
environmental consequences of four
alternatives. Proposed regulations
(Subparts A, B, and C) that would
implement the preferred alternative
were included in the DEIS as an
appendix. The DEIS and the proposed
administrative regulations presented a
framework for an annual regulatory
cycle regarding subsistence hunting and
fishing regulations (Subpart D). The
Final Environmental Impact Statement
(FEIS) was published on February 28,
1992.

Based on the public comments
received, the analysis contained in the
FEIS, and the recommendations of the
Federal Subsistence Board and the
Department of the Interior’s Subsistence
Policy Group, the Secretary of the
Interior, with the concurrence of the
Secretary of Agriculture, through the
U.S. Department of Agriculture—Forest
Service, implemented Alternative IV as
identified in the DEIS and FEIS (Record
of Decision on Subsistence Management
for Federal Public Lands in Alaska
(ROD), signed April 6, 1992). The DEIS
and the selected alternative in the FEIS
defined the administrative framework of
an annual regulatory cycle for
subsistence hunting and fishing
regulations. The final rule for
Subsistence Management Regulations
for Public Lands in Alaska, Subparts A,
B, and G, published May 29, 1992,
implemented the Federal Subsistence
Management Program and included a
framework for an annual cycle for
subsistence hunting and fishing
regulations. The following Federal
Register documents pertain to this
rulemaking:

FEDERAL REGISTER DOCUMENTS PERTAINING TO SUBSISTENCE MANAGEMENT REGULATIONS FOR PUBLIC LANDS IN

ALASKA, SUBPARTS A AND B

Federal Register

citation Date of publication

Category

Detail

57 FR 22940 May 29, 1992 ..............

64 FR 1276 January 8, 1999 ..........

66 FR 31533 June 12, 2001

Final Rule .....................

Final Rule (amended) ..

Interim Rule ..................

“Subsistence Management Regulations for Public Lands in Alaska;
Final Rule” was published in the Federal Register establishing a Fed-
eral Subsistence Management Program.

Amended 7 FR 22940 to include subsistence activities occurring on in-
land navigable waters in which the United States has a reserved
water right and to identify specific Federal land units where reserved
water rights exist. Extended the Federal Subsistence Board’s man-
agement to all Federal lands selected under the Alaska Native
Claims Settlement Act and the Alaska Statehood Act and situated
within the boundaries of a Conservation System Unit, National Recre-
ation Area, National Conservation Area, or any new national forest or
forest addition, until conveyed to the State of Alaska or an Alaska
Native Corporation. Specified and clarified Secretaries’ authority to
determine when hunting, fishing, or trapping activities taking place in
Alaska off the public lands interfere with the subsistence priority.

Expanded the authority that the Board may delegate to agency field of-
ficials and clarified the procedures for enacting emergency or tem-
porary restrictions, closures, or openings.
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FEDERAL REGISTER DOCUMENTS PERTAINING TO SUBSISTENCE MANAGEMENT REGULATIONS FOR PUBLIC LANDS IN

ALASKA, SUBPARTS A AND B—Continued

Fedeéﬁgt'?;?bter Date of publication Category Detail

67 FR 30559 ...... May 7, 2002 ................. Final Rule ..................... In response to comments on an interim rule, amended the operating
regulations. Also corrected some inadvertent errors and oversights of
previous rules.

68 FR 7703 ........ February 18, 2003 ....... Direct Final Rule .......... Clarified how old a person must be to receive certain subsistence use
permits and removed the requirement that Regional Councils must
have an odd number of members.

68 FR 23035 ...... April 30, 2008 ............... Affirmation of Direct Received no adverse comments on 68 FR 7703. Adopted direct final

Final Rule. rule.

68 FR 60957 ...... October 14, 2004 ......... Final Rule ..................... Established Regional Council membership goals.

70 FR 76400 ...... December 27, 2005 ..... Final Rule ... Revised jurisdiction in marine waters and clarified jurisdiction relative to
military lands.

An environmental assessment was Other Requirements regulations have no potential takings of

prepared in 1997 on the expansion of
Federal jurisdiction over fisheries and is
available from the office listed under
FOR FURTHER INFORMATION CONTACT. The
Secretary of the Interior with the
concurrence of the Secretary of
Agriculture determined that the
expansion of Federal jurisdiction did
not constitute a major Federal action
significantly affecting the human
environment and therefore signed a
Finding of No Significant Impact.

Compliance With Section 810 of
ANILCA

The intent of all Federal subsistence
regulations is to accord subsistence uses
of fish and wildlife on public lands a
priority over the taking of fish and
wildlife on such lands for other
purposes, unless restriction is necessary
to conserve healthy fish and wildlife
populations. A section 810 analysis was
completed as part of the FEIS process.
The final section 810 analysis
determination appeared in the April 6,
1992, ROD, which concluded that the
Federal Subsistence Management
Program may have some local impacts
on subsistence uses, but that the
program is not likely to significantly
restrict subsistence uses.

Paperwork Reduction Act

This rule contains no new
information collection requirements
subject to Office of Management and
Budget (OMB) approval under the
Paperwork Reduction Act of 1995. The
information collection requirements
described in the CFR regulations were
approved by OMB under 44 U.S.C. 3501
and were assigned clearance number
1018-0075, which expires August 31,
2006. We will not conduct or sponsor,
and you are not required to respond to,
a collection of information request
unless it displays a currently valid OMB
control number.

Economic Effects—This rule is not a
significant rule subject to OMB review
under Executive Order 12866. This
rulemaking will impose no significant
costs on small entities; this rule does
not restrict any existing sport or
commercial fishery on the public lands,
and subsistence fisheries will continue
at essentially the same levels as they
presently occur. The number of
businesses and the amount of trade that
will result from this Federal land’related
activity is unknown but expected to be
insignificant.

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of regulatory flexibility
analyses for rules that will have a
significant economic effect on a
substantial number of small entities,
which include small businesses,
organizations, or governmental
jurisdictions. The Departments have
determined that this rulemaking will
not have a significant economic effect
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

This rulemaking will impose no
significant costs on small entities; the
exact number of businesses and the
amount of trade that will result from
this Federal land—related activity is
unknown. The aggregate effect is an
insignificant positive economic effect on
a number of small entities, such as
tackle, boat, sporting goods dealers, and
gasoline dealers. The number of small
entities affected is unknown; however,
the fact that the positive effects will be
seasonal in nature and will, in most
cases, merely continue preexisting uses
of public lands indicates that the effects
will not be significant.

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
preference on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, these

private property implications as defined
by Executive Order 12630.

The Secretaries have determined and
certify pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. The
implementation of this rule is by
Federal agencies, and no cost is
involved to any State or local entities or
Tribal governments.

The Secretaries have determined that
these regulations meet the applicable
standards provided in Sections 3(a) and
3(b)(2) of Executive Order 12988 on
Civil Justice Reform.

In accordance with Executive Order
13132, the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
Title VIII of ANILCA precludes the State
from exercising subsistence
management authority over fish and
wildlife resources on Federal lands
unless the State program is compliant
with the requirements of that Title.

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments’ (59 FR 22951), 512 DM 2,
and E.O. 13175, we have evaluated
possible effects on Federally recognized
Indian tribes and have determined that
there are no substantial direct effects.
The Bureau of Indian Affairs is a
participating agency in this rulemaking.

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, or use. This Executive
Order requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. As this rule
is not a significant regulatory action
under Executive Order 13211, affecting
energy supply, distribution, or use, this
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action is not a significant action and no
Statement of Energy Effects is required.
William Knauer drafted these
regulations under the guidance of Peter
J. Probasco of the Office of Subsistence
Management, Alaska Regional Office,
U.S. Fish and Wildlife Service,
Anchorage, Alaska. Chuck Ardizzone,
Alaska State Office, Bureau of Land
Management; Greg Bos, Carl Jack, and
Jerry Berg, Alaska Regional Office, U.S.
Fish and Wildlife Service; Sandy
Rabinowitch and Nancy Swanton,
Alaska Regional Office, National Park
Service; Dr. Warren Eastland, Pat
Petrivelli, and Dr. Glenn Chen, Alaska
Regional Office, Bureau of Indian
Affairs; and Steve Kessler, Alaska
Regional Office, USDA—Forest Service
provided additional guidance.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

List of Subjects
50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

For the reasons set out in the
preamble, the Secretaries propose to
amend title 36, part 242, and title 50,
part 100, of the Code of Federal
Regulations, as set forth below.

PART —SUBSISTENCE

MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

1. The authority citation for both 36
CFR part 242 and 50 CFR part 100
would continue to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

Subpart C—Board Determinations

2. In Subpart C of 36 CFR part 242
and 50 CFR part 100, § .23(a) would

be revised to read as follows:
* * * * *

§ .23 Rural Determinations.

(a) The Board has determined all
communities and areas to be rural in
accordance with § .15 except the
following:

(1) Fairbanks North Star Borough;

(2) Homer area—including Homer,
Anchor Point, North Fork Road area,
Kachemak City, and the Fritz Creek area
(not including Voznesenka);

(3) Juneau area—including Juneau,
West Juneau, and Douglas;

(4) Kenai area—including Kenai,
Soldotna, Sterling, Nikiski, Salamatof,
Kalifornsky, Kasilof, and Clam Gulch;

(5) Ketchikan area—including all
parts of the road system connected to
the City of Ketchikan (except Saxman),
Pennock Island, and parts of Gravina
Island;

(6) Kodiak area—including the City of
Kodiak, the Mill Bay area, the Coast
Guard Station, Womens Bay, and Bells
Flats;

(7) Municipality of Anchorage;

(8) Prudhoe Bay;

(9) Seward area—including Seward
and Moose Pass;

(10) Valdez; and

(11) Wasilla/Palmer area—including
Wasilla, Palmer, Sutton, Big Lake,
Houston, Point MacKenzie, and
Bodenberg Butte.

You may obtain maps delineating the
boundaries of nonrural areas from the
U.S. Fish and Wildlife Service, Office of

Subsistence Management.
* * * * *

Dated: July 24, 2006.
Peter J. Probasco,
Acting Chair, Federal Subsistence Board.

Dated: July 24, 2006.
Steve Kessler,

Subsistence Program Leader, USDA—Forest
Service.

[FR Doc. 06—-6902 Filed 8—11-06; 8:45 am)]
BILLING CODE 3410-11-P; 4310-55-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100
RIN 1018-AU15

Subsistence Management Regulations
for Public Lands in Alaska, Subpart C
and Subpart D—2007-2008
Subsistence Taking of Wildlife
Regulations; 2007-2008 Subsistence
Taking of Fish on the Kenai Peninsula
Regulations

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
establish regulations for hunting and
trapping seasons, harvest limits,
methods, and means related to taking of

wildlife for subsistence uses during the
2007-2008 regulatory year. The
rulemaking is necessary because
Subpart D is subject to an annual public
review cycle. When final, this
rulemaking would replace the wildlife
taking regulations included in the
“Subsistence Management Regulations
for Public Lands in Alaska, Subpart D—
2006—2007 Subsistence Taking of Fish
and Wildlife Regulations,” which expire
on June 30, 2007. This rule would also
amend the Customary and Traditional
Use Determinations of the Federal
Subsistence Board and the General
Regulations on taking of wildlife. In
addition, at the request of the
Southcentral Subsistence Regional
Advisory Council, the Federal
Subsistence Board is accepting
proposals to revise the regulations for
fishing seasons, harvest limits, and
methods related to taking of fish on the
Kenai Peninsula for subsistence uses
during the 2007-2008 regulatory year.

DATES: The Federal Subsistence Board
must receive your written public
comments and proposals to change this
proposed rule no later than October 20,
2006. Federal Subsistence Regional
Advisory Councils (Regional Councils)
will hold public meetings to receive
proposals to change this proposed rule
on several dates from September 7,
2006, through October 20, 2006. See
SUPPLEMENTARY INFORMATION for
additional information on the public
meetings, including dates.

ADDRESSES: You may submit proposals
electronically to Subsistence@fws.gov.
See SUPPLEMENTARY INFORMATION for file
formats and other information about
electronic filing. You may also submit
written comments and proposals to the
Office of Subsistence Management, 3601
C Street, Suite 1030, Anchorage, Alaska
99503. The public meetings will be held
at various locations in Alaska. See
SUPPLEMENTARY INFORMATION for
additional information on locations of
the public meetings.

FOR FURTHER INFORMATION CONTACT: Pete
Probasco, Office of Subsistence
Management; (907) 786—3888. For
questions specific to National Forest
System lands, contact Steve Kessler,
(907) 786—3592.

SUPPLEMENTARY INFORMATION:

Public Review Process—Regulation
Comments, Proposals, and Public
Meetings

The Federal Subsistence Board
(Board), through the Regional Councils,
will hold meetings on this proposed
rule at the following Alaska locations,
on the following dates:
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Region 1—Southeast Regional Council .............

Region 2—Southcentral Regional Council
Region 3—Kodiak/Aleutians Regional Council
Region 4—Bristol Bay Regional Council

Region 5—Yukon-Kuskokwim Delta Regional Council
Region 6—Western Interior Regional Council ...
Region 7—Seward Peninsula Regional Council ...

Region 8—Northwest Arctic Regional Council

Region 9—Eastern Interior Regional Council ....
Region 10—North Slope Regional Council ........

Delta Junction
Barrow .............

October 10, 2006.
October 17, 2006.
September 21, 2006.
October 2, 2006.
October 5, 2006.
October 11, 2006.
October 5, 2006.
October 13, 2006.
October 17, 2006.
September 7, 2006.

Specific times and meeting locations
will be published in local and statewide
newspapers prior to the meetings.
Locations and dates may change based
on weather or local circumstances. The
amount of material on each Regional
Council’s agenda will determine the
length of the Regional Council meetings.
The agenda of each Regional Council
meeting will include a review of
wildlife issues in the Region, discussion
and development of recommendations
on fishery proposals for the Region, and
staff briefings on matters of interest to
the Council.

Electronic filing of comments is
preferred: You may submit electronic
comments (proposals) and other data to
Subsistence@fws.gov. Please submit as
Adobe Acrobat (PDF) or MS Word files,
avoiding the use of any special
characters and any form of encryption.

During November 2006, we will
compile the written proposals to change
Subpart D hunting and trapping
regulations and Subpart C customary
and traditional use determinations and
distribute them for additional public
review in a 30-day public comment
period. During the public comment
period, which is presently scheduled to
end on January 5, 2007, we will accept
written public comments on distributed
proposals.

A second series of Regional Council
meetings will be held in February and
March 2007, to assist the Regional
Councils in developing
recommendations to the Board. You
may also present comments on
published proposals to change hunting
and trapping and customary and
traditional use determination
regulations to the Regional Councils at
those winter meetings.

The Board will discuss and evaluate
proposed changes to this rule during a
public meeting scheduled to be held in
Anchorage, May 8-10, 2007. You may
provide additional oral testimony on
specific proposals before the Board at
that time. At that public meeting, the
Board will then deliberate and take final
action on proposals received that
request changes to this proposed rule.

Please Note: The Board will not consider
proposals for changes relating to fish or

shellfish regulations, other than for the Kenai
Peninsula, at this time. The Board will be
calling for proposed changes to the fish and
shellfish regulations in January 2007.

The Board’s review of your
comments, fish proposals for the Kenai
Peninsula only, and wildlife and will be
facilitated by you providing the
following information: (a) Your name,
address, and telephone number; (b) The
section and/or paragraph of this
proposed rule for which you are
suggesting changes; (c) A statement
explaining why the change is necessary;
(d) The proposed wording change; (e)
Any additional information you believe
will help the Board in evaluating your
proposal. Proposals that fail to include
the above information, or proposals that
are beyond the scope of authorities in
§ .24, Subpart C, and §§ .25,

_ .26,0r .27, Subpart D, may be
rejected. The Board may defer review
and action on some proposals to allow
time for local cooperative planning
efforts, or to acquire additional needed
information, or if workload exceeds
work capacity of staff, Regional
Councils, or the Board. These deferrals
will be based on recommendations of
the affected Regional Council, staff
members, and on the basis of least harm
to the subsistence user and the resource
involved. Proposals should be specific
to customary and traditional use
determinations or to subsistence
hunting and trapping seasons, harvest
limits, and/or methods and means.

Background

Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126)
requires that the Secretary of the Interior
and the Secretary of Agriculture
(Secretaries) implement a joint program
to grant a preference for subsistence
uses of fish and wildlife resources on
public lands, unless the State of Alaska
enacts and implements laws of general
applicability that are consistent with
ANILCA and that provide for the
subsistence definition, preference, and
participation specified in sections 803,
804, and 805 of ANILCA. The State
implemented a program that the
Department of the Interior previously

found to be consistent with ANILCA.
However, in December 1989, the Alaska
Supreme Court ruled in McDowell v.
State of Alaska that the rural preference
in the State subsistence statute violated
the Alaska Constitution. The Court’s
ruling in McDowell required the State to
delete the rural preference from the
subsistence statute and, therefore,
negated State compliance with ANILCA.
The Court stayed the effect of the
decision until July 1, 1990.

As a result of the McDowell decision,
the Department of the Interior and the
Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
On June 29, 1990, the Temporary
Subsistence Management Regulations
for Public Lands in Alaska were
published in the Federal Register (55
FR 27114-27170). On January 8, 1999
(64 FR 1276), the Departments extended
jurisdiction to include waters in which
there exists a Federal reserved water
right. This amended rule conformed the
Federal Subsistence Management
Program to the Ninth Circuit’s ruling in
Alaska v. Babbitt. Consistent with
Subparts A, B, and C of these
regulations, as revised February 18,
2003 (68 FR 7703), the Departments
established a Federal Subsistence Board
to administer the Federal Subsistence
Management Program. The Board’s
composition consists of a Chair
appointed by the Secretary of the
Interior with concurrence of the
Secretary of Agriculture; the Alaska
Regional Director, U.S. Fish and
Wildlife Service; the Alaska Regional
Director, U.S. National Park Service; the
Alaska State Director, U.S. Bureau of
Land Management; the Alaska Regional
Director, U.S. Bureau of Indian Affairs;
and the Alaska Regional Forester, USDA
Forest Service. Through the Board, these
agencies participate in the development
of regulations for Subparts A and B and
the annual Subparts C and D
regulations.

All Board members have reviewed
this proposed rule and agree with its
substance. Because this proposed rule
relates to public lands managed by an
agency or agencies in both the
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Departments of Agriculture and the
Interior, identical text would be
incorporated into 36 CFR part 242 and
50 CFR part 100.

Applicability of Subparts A, B, and C

Subparts A, B, and C (unless
otherwise amended) of the Subsistence
Management Regulations for Public
Lands in Alaska, 50 CFR 100.1 to 100.23
and 36 CFR 242.1 to 242.23, remain
effective and apply to this rule.
Therefore, all definitions located at 50
CFR 100.4 and 36 CFR 242.4 would
apply to regulations found in this
subpart.

Federal Subsistence Regional Advisory
Councils

Pursuant to the Record of Decision,
Subsistence Management Regulations
for Federal Public Lands in Alaska,
April 6, 1992, and the Subsistence
Management Regulations for Federal
Public Lands in Alaska, 36 CFR 242.11
(2004) and 50 CFR 100.11 (2004), and
for the purposes identified therein, we
divide Alaska into 10 subsistence
resource regions, each of which is
represented by a Regional Council. The
Regional Councils provide a forum for
rural residents with personal knowledge
of local conditions and resource
requirements to have a meaningful role
in the subsistence management of fish
and wildlife on Alaska public lands.
The Regional Council members
represent varied geographical, cultural,
and user diversity within each region.

The Regional Councils have a
substantial role in reviewing the
proposed rule and making
recommendations for the final rule.
Moreover, the Council Chairs, or their
designated representatives, will present
their Council’s recommendations at the
Board meeting in May 2007.

Proposed Changes From 2006-2007
Wildlife Seasons and Harvest Limit
Regulations

Subpart D regulations are subject to
an annual cycle and require
development of an entire new rule each
year. Customary and traditional use
determinations (§ .24 of Subpart C)
are also subject to an annual review
process providing for modification each
year. The text of the 2006—2007
Subparts C and D final rule published
June 30, 2006 (71 FR 37642), serves as
the foundation for this 2007-2008
Subparts C and D proposed rule. The
regulations relating to wildlife
contained in this proposed rule would
take effect on July 1, 2007, unless
elements are changed by subsequent
Board action following the public
review process outlined herein.

Proposed Changes to Kenai Peninsula
Fishing Seasons and Harvest Limit
Regulations

At its winter 2006 meeting, the
Southcentral Regional Council
requested that the Board either extend
the proposal period for receiving fishery
proposals for the Kenai Peninsula or
reopen the proposal period concurrently
with the fall 2006 wildlife proposal
period. Over time, the Board has come
to recognize and appreciate the unique
nature of the circumstances associated
with management of fish and wildlife
resources on the Kenai Peninsula. These
circumstances stem, in large part, from
competing intensive use by local
residents, other Alaskans, and
nonresidents. The Board believes that
the best option for resolving
subsistence-related conflicts on the
Kenai Peninsula is the establishment of
a dedicated forum for all interested
users of fish and wildlife to share their
views and discuss their respective
needs. In light of that, the Board has
requested that the Secretary of the
Interior authorize the establishment of a
new subsistence regional advisory
council to address subsistence uses of
fish and wildlife on Federal public
lands and waters on the Kenai
Peninsula. Also, with the new
customary and traditional use
determinations that the Board adopted
during its January 2006 meeting, it is
appropriate to consider changes to the
seasons, harvest limits, and methods of
take by subsistence users for fish on the
Kenai Peninsula for the 2007 fishing
season. With this notice, the Board is
providing a special opportunity for the
public to propose changes to the 2006
fishing regulations for the Kenai
Peninsula, published in the Federal
Register on March 29, 2006 (71 FR
15569). The Board will make a
concerted effort to have any adopted
changes in place for the 2007 fishing
season on the Kenai Peninsula.

Conformance With Statutory and
Regulatory Authorities

National Environmental Policy Act: A
Draft Environmental Impact Statement
(DEIS) that described four alternatives
for developing a Federal Subsistence
Management Program was distributed
for public comment on October 7, 1991.
That document described the major
issues associated with Federal
subsistence management as identified
through public meetings, written
comments, and staff analysis and
examined the environmental
consequences of the four alternatives.
Proposed regulations (Subparts A, B,
and C) that would implement the

preferred alternative were included in
the DEIS as an appendix. The DEIS and
the proposed administrative regulations
presented a framework for an annual
regulatory cycle regarding subsistence
hunting and fishing regulations (Subpart
D). The Final Environmental Impact
Statement (FEIS) was published on
February 28, 1992.

Based on the public comment
received, the analysis contained in the
FEIS, and the recommendations of the
Federal Subsistence Board and the
Department of the Interior’s Subsistence
Policy Group, it was the decision of the
Secretary of the Interior, with the
concurrence of the Secretary of
Agriculture, through the U.S.
Department of Agriculture-Forest
Service, to implement Alternative IV as
identified in the DEIS and FEIS (Record
of Decision on Subsistence Management
for Federal Public Lands in Alaska
(ROD), signed April 6, 1992). The DEIS
and the selected alternative in the FEIS
defined the administrative framework of
an annual regulatory cycle for
subsistence hunting and fishing
regulations. The final rule for
Subsistence Management Regulations
for Public Lands in Alaska, Subparts A,
B, and C (57 FR 22940; May 29, 1992),
implemented the Federal Subsistence
Management Program and included a
framework for an annual cycle for
subsistence hunting and fishing
regulations.

An environmental assessment was
prepared in 1997 on the expansion of
Federal jurisdiction over fisheries and is
available at the office listed under
ADDRESSES. The Secretary of the
Interior, with the concurrence of the
Secretary of Agriculture, determined
that the expansion of Federal
jurisdiction does not constitute a major
Federal action significantly affecting the
human environment and has therefore
signed a Finding of No Significant
Impact.

Section 810 of ANILCA: A section 810
analysis was completed as part of the
FEIS process on the Federal Subsistence
Management Program. The intent of all
Federal subsistence regulations is to
accord subsistence uses of fish and
wildlife on public lands a priority over
the taking of fish and wildlife on such
lands for other purposes, unless
restriction is necessary to conserve
healthy fish and wildlife populations.
The final section 810 analysis
determination appeared in the April 6,
1992, ROD and concluded that the
Federal Subsistence Management
Program, under Alternative IV with an
annual process for setting hunting and
fishing regulations, may have some local
impacts on subsistence uses, but will
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not likely restrict subsistence uses
significantly.

During the environmental assessment
process for extending fisheries
jurisdiction, an evaluation of the effects
of this rule was also conducted in
accordance with section 810. This
evaluation supports the Secretaries’
determination that the rule will not
reach the ““may significantly restrict”
threshold for notice and hearings under
ANILCA section 810(a) for any
subsistence resources or uses.

Paperwork Reduction Act: This
proposed rule does not contain any
information collections for which OMB
approval is required under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Federal Agencies
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number.

Economic Effects: This rule is not a
significant rule subject to OMB review
under Executive Order 12866. This
rulemaking will impose no significant
costs on small entities; this rule does
not restrict any existing sport or
commercial fishery on the public lands,
and subsistence fisheries will continue
at essentially the same levels as they
presently occur. The exact number of
businesses and the amount of trade that
will result from this Federal land-
related activity is unknown. The
aggregate effect is an insignificant
positive economic effect on a number of
small entities, such as ammunition,
snowmachine, and gasoline dealers. The
number of small entities affected is
unknown; however, the fact that the
positive effects will be seasonal in
nature and will, in most cases, merely
continue preexisting uses of public
lands indicates that they will not be
significant.

In general, the resources to be
harvested under this rule are already
being harvested and consumed by the
local harvester and do not result in an
additional dollar benefit to the
economy. However, we estimate that 2
million pounds of meat are harvested by
subsistence users annually and, if given
an estimated dollar value of $3.00 per
pound, would equate to about $6
million in food value Statewide.

Regulatory Flexibility Act: The
Regulatory Flexibility Act of 1980 (5
U.S.C. 601 et seq.) requires preparation
of flexibility analyses for rules that will
have a significant effect on a substantial
number of small entities, which include
small businesses, organizations, or
governmental jurisdictions. The
Departments certify based on the above

figures that this rulemaking will not
have a significant economic effect on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act. Under the Small
Business Regulatory Enforcement
Fairness Act (5 U.S.C. 801 et seq.), this
rule is not a major rule. It does not have
an effect on the economy of $100
million or more, will not cause a major
increase in costs or prices for
consumers, and does not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Executive Order 12630: Title VIII of
ANILCA requires the Secretaries to
administer a subsistence priority on
public lands. The scope of this program
is limited by definition to certain public
lands. Likewise, these regulations have
no potential takings of private property
implications as defined by Executive
Order 12630.

Unfunded Mandates Reform Act: The
Secretaries have determined and certify
pursuant to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rulemaking will not impose a cost
of $100 million or more in any given
year on local or State governments or
private entities. The implementation of
this rule is by Federal agencies and
there is no cost imposed on any State or
local entities or tribal governments.

Executive Order 12988: The
Secretaries have determined that these
regulations meet the applicable
standards provided in Sections 3(a) and
3(b)(2) of Executive Order 12988,
regarding civil justice reform.

Executive Order 13132: In accordance
with Executive Order 13132, the rule
does not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment. Title VIII of
ANILCA precludes the State from
exercising subsistence management
authority over fish and wildlife
resources on Federal lands unless it
meets certain requirements.

Government-to-Government Relations
with Native American Tribal
Governments: In accordance with the
President’s memorandum of April 29,
1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated possible effects on Federally
recognized Indian tribes and have
determined that there are no substantial
direct effects. The Bureau of Indian
Affairs is a participating agency in this
rulemaking.

Energy Effects: On May 18, 2001, the
President issued Executive Order 13211
on regulations that significantly affect
energy supply, distribution, or use. This
Executive Order requires agencies to
prepare Statements of Energy Effects
when undertaking certain actions. As
this rule is not a significant regulatory
action under Executive Order 13211,
affecting energy supply, distribution, or
use, this action is not a significant
action and no Statement of Energy
Effects is required.

Drafting Information: Bill Knauer
drafted these regulations under the
guidance of Peter J. Probasco, of the
Office of Subsistence Management,
Alaska Regional Office, U.S. Fish and
Wildlife Service, Anchorage, Alaska.
Chuck Ardizzone, Alaska State Office,
Bureau of Land Management; Sandy
Rabinowitch, Alaska Regional Office,
National Park Service; Warren Eastland,
Alaska Regional Office, Bureau of
Indian Affairs; Greg Bos, Alaska
Regional Office, U.S. Fish and Wildlife
Service; and Steve Kessler, Alaska
Regional Office, USDA-Forest Service
provided additional guidance.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

For the reasons set out in the
preamble, the Federal Subsistence
Board proposes to amend 36 CFR part
242 and 50 CFR part 100 for the 2007—
08 regulatory year. The text of the
amendments would be the same as the
final rule for the 2006-07 wildlife
regulatory year published in the Federal
Register (71 FR 37642) June 30, 2006,
and the final rule for the 2006-07
fishery regulatory year published in the
Federal Register (71 FR 15569) March
29, 2006.

Dated: July 18, 2006.
Peter J. Probasco,
Acting Chair, Federal Subsistence Board.

Dated: July 20, 2006.
Steve Kessler,

Subsistence Program Leader, USDA—Forest
Service.

[FR Doc. 06—6903 Filed 8—11-06; 8:45 am]
BILLING CODE 3410-11-P; 4310-55-P
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DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100
RIN 1018—-AU92

Subsistence Management Regulations
for Public Lands in Alaska; Kenai
Peninsula Subsistence Resource
Region

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Forest Service
and U.S. Fish and Wildlife Service, are
proposing to amend the regulations
governing subsistence use of fish and
wildlife in Alaska by creating an
additional subsistence resource region
for the Kenai Peninsula. This addition
of a separate subsistence resource region
will allow for the creation of a separate
Federal subsistence regional advisory
council for that region. A new regional
council responsible for only the Kenai
Peninsula area will better ensure that
residents with personal knowledge of
the Kenai Peninsula area will have a
meaningful role in the complex issues
and management challenges of
subsistence management on the Federal
lands of the Kenai Peninsula.

DATES: We must receive your public
comments no later than September 18,
2006.

ADDRESSES: You may submit comments
electronically to Subsistence@fws.gov.
See SUPPLEMENTARY INFORMATION for file
format and other information about
electronic filing. You may also submit
written comments to the Office of
Subsistence Management, 3601 C Street,
Suite 1030, Anchorage, AK 99503.

FOR FURTHER INFORMATION CONTACT: For
Forest Service questions, contact Steve
Kessler, Regional Subsistence Program
Leader, USDA-FS Alaska Region, at
(907) 786-3592. For Fish and Wildlife
Service questions, contact Pete Probasco
at (907) 786—3888.

SUPPLEMENTARY INFORMATION:

Comments

You may submit electronic comments
(preferred method) and other data to
Subsistence@fws.gov. Please submit as a
PDF or MS Word file, avoiding the use
of any special characters and any form
of encryption. The existing Southcentral

Regional Council will hold a meeting
Thursday, August 24, 2006, in
Anchorage, Alaska, to receive testimony
and discuss the proposed Kenai
Peninsula subsistence Resource Region.
The specific time and place will be
noticed in local and regional
newspapers and by press release.

Background

In Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126),
Congress found that ““the situation in
Alaska is unique in that, in most cases,
no practical alternative means are
available to replace the food supplies
and other items gathered from fish and
wildlife which supply rural residents
dependent on subsistence uses * * *”
and that “continuation of the
opportunity for subsistence uses of
resources on public and other lands in
Alaska is threatened * * *”” As aresult,
Title VIII requires, among other things,
that the Secretary of the Interior and the
Secretary of Agriculture (Secretaries)
implement a joint program to grant a
preference for subsistence uses of fish
and wildlife resources on public lands
in Alaska, unless the State of Alaska
enacts and implements laws of general
applicability that are consistent with
ANILCA and that provide for the
subsistence definition, preference, and
participation specified in sections 803,
804, and 805 of ANILCA.

The State implemented a program that
the Department of the Interior
previously found to be consistent with
ANILCA. However, in December 1989,
the Alaska Supreme Court ruled in
McDowell v. State of Alaska that the
rural preference in the State subsistence
statute violated the Alaska Constitution.
The Court’s ruling in McDowell required
the State to delete the rural preference
from its subsistence statute and,
therefore, negated State compliance
with ANILCA. The Court stayed the
effect of the decision until July 1, 1990.
As aresult of the McDowell decision,
the Department of the Interior and the
Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
On June 29, 1990, the Temporary
Subsistence Management Regulations
for Public Lands in Alaska were
published in the Federal Register (55
FR 27114).

Federal Subsistence Regional Advisory
Councils

Pursuant to the Subsistence
Management Regulations for Federal
Public Lands in Alaska, April 6, 1992,
and the Subsistence Management

Regulations for Federal Public Lands in
Alaska, 36 CFR 242.11 (2002) and 50
CFR 100.11 (2002), and for the purposes
identified therein, we divided Alaska
into 10 subsistence resource regions,
each of which is represented by a
Federal Subsistence Regional Advisory
Council (Regional Council). The
Regional Councils provide a forum for
residents of the regions, who have
personal knowledge of local conditions
and resource requirements, to have a
meaningful role in the subsistence
management of fish and wildlife on
Alaska public lands. The Regional
Council members represent varied
geographical, cultural, and user
diversity within each region.

Current Rulemaking

The Kenai Peninsula has unique fish
and wildlife management challenges
due to intense use of the Peninsula’s
fish and wildlife by local and nonlocal
residents and by nonresidents, and due
to the recent Board actions to begin to
provide a meaningful subsistence
priority for fisheries in Federally
managed fresh waters on the Kenai
Peninsula. Kenai Peninsula lands
primarily under Federal management
include the Chugach National Forest
and the Kenai National Wildlife Refuge.
A new region and associated regional
council will better ensure that residents
with personal knowledge of the Kenai
Peninsula area will have a meaningful
role in subsistence use management on
Federal public lands. The Board will
create this Region by taking State Game
Management Units 7, 14C, and 15, from
the Southcentral Subsistence Resource
Region.

The Board will recommend to the
Secretaries that current Southcentral
Regional Council members residing
within the Kenai Peninsula Region be
appointed to membership on the Kenai
Peninsula Subsistence Regional
Advisory Council and that members
who reside in what will be the new
Southcentral Region remain members of
that Council. A special membership
recruitment effort will be conducted this
summer and fall to fill the additional
vacancies on the Kenai Peninsula
Council and to replace members on the
Southcentral Council being appointed to
the Kenai Peninsula Council.

Elsewhere in today’s Federal Register,
we have published a direct final rule to
promulgate the same regulatory changes
to 36 CFR part 242 and 50 CFR part 100
proposed here. We published the direct
final rule because we anticipate no
significant adverse public comment on
these changes. If we receive no
significant adverse comments regarding
these amendments on or before
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September 18, 2006, then these changes
will become effective September 29,
2006, and we will withdraw this
proposed rule. If we do receive
significant adverse comments, then this
proposed rule initiates the normal
notice-and-comment rulemaking
process. We are opening this comment
period for 45 days as it is desirable to
have this regulatory change in place
prior to the councils’ recruitment and
appointment process for the winter 2007
meeting cycle.

Required Determinations

Regulatory Planning and Review
[Executive Order (E.O). 12866],
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), and Small Business Regulatory
Enforcement Fairness Act (5 U.S.C.
804(2))

An economic analysis is not
necessary, because this proposed rule
would not have an economic impact on
any entities, large or small. The Office
of Management and Budget (OMB) has
determined that this proposed rule is
not a significant rule under E.O. 12866,
and, therefore, OMB has not reviewed
this proposed rule.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act:

(a) This rule will not ““significantly or
uniquely”” affect small governments. A
Small Government Agency Plan is not
required.

(b) This rule will not produce a
Federal mandate of $100 million or
greater in any year; that is, it is not a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings

In accordance with E.O. 12630, this
proposed rule would not have
significant takings implications. A
takings implication assessment is not
required.

Federalism

In accordance with E.O. 13132, this
proposed rule would not have
significant Federalism effects. A
Federalism assessment is not required.

Civil Justice Reform

In accordance with E.O. 12988, the
Office of the Solicitor has determined
that this proposed rule would not
unduly burden the judicial system and
this proposed meets the requirements of
sections 3(a) and 3(b)(2) of the Order.

Paperwork Reduction Act (44 U.S.C.
3501 et seq.)

This proposed rule does not contain
any new information collection or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

National Environmental Policy Act

We have determined that an
Environmental Assessment and/or an
Environmental Impact Statement as
defined by the National Environmental
Policy Act of 1969 need not be prepared
for this proposed rule. This proposal
does not constitute a major Federal
action significantly affecting the quality
of the human environment.

William Knauer drafted these
regulations under the guidance of Peter
J. Probasco of the Office of Subsistence
Management, Alaska Regional Office,
U.S. Fish and Wildlife Service,
Anchorage, Alaska. Dennis Tol and
Chuck Ardizzone, Alaska State Office,
Bureau of Land Management; Greg Bos,
Carl Jack, and Jerry Berg, Alaska
Regional Office, U.S. Fish and Wildlife
Service; Sandy Rabinowitch and Nancy
Swanton, Alaska Regional Office,
National Park Service; Dr. Warren
Eastland, Pat Petrivelli, and Dr. Glenn
Chen, Alaska Regional Office, Bureau of
Indian Affairs; and Steve Kessler,
Alaska Regional Office, USDA-Forest
Service provided additional guidance.

List of Subjects

36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

For the reasons set out in the
preamble, the Departments propose to
amend title 36, part 242, and title 50,
part 100, of the Code of Federal
Regulations, as set forth below.

PART —SUBSISTENCE
MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

1. The authority citation for both 36
CFR part 242 and 50 CFR part 100
would continue to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,

3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

Subpart C—Board Determinations

2.In § .22, paragraph (a) is
revised by adding ““; and” at the end of

paragraph (10) and a new paragraph (11)
to read as follows:

§ .22 Subsistence resource regions.
(a) * % %
(11) Kenai Peninsula Region.

* * * * *

Dated: July 21, 2006.

Peter J. Probasco,

Acting Chair, Federal Subsistence Board.
Dated: July 20, 2006.

Steve Kessler,

Subsistence Program Leader, USDA-Forest
Service.

[FR Doc. 06—6905 Filed 8—11-06; 8:45 am]
BILLING CODE 3410-11-P; 4310-55-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2006-0604; FRL-8208-7]
Approval and Promulgation of Air
Quality Implementation Plans; State of

South Dakota; Revisions to the
Administrative Rules of South Dakota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to take
direct final action approving a State
Implementation Plan (SIP) revisions
submitted by the State of South Dakota
on January 14, 2005. The January 14,
2005 submittal revises the
Administrative Rules of South Dakota,
Air Pollution Control Program, by
modifying the chapters pertaining to
definitions, ambient air quality, air
quality episodes, operating permits for
minor sources, regulated air pollutant
emissions, new source review,
performance testing, control of visible
emissions, and continuous emission
monitoring systems. In addition, the
State made revisions to the Prevention
of Significant Deterioration program,
which has been delegated to the State.
The intended effect of this action is to
make these revisions federally
enforceable. We are also announcing
that on March 23, 2005, we updated the
delegation of authority for the
implementation and enforcement of the
New Source Performance Standards to
the State of South Dakota. These actions
are being taken under sections 110 and
111 of the Clean Air Act.

In the “Rules and Regulations”
section of this Federal Register, EPA is
approving the State’s SIP revision as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial SIP revision and
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anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the preamble to the direct final
rule. If EPA receives no adverse
comments, EPA will not take further
action on this proposed rule. If EPA
receives adverse comments, EPA will
withdraw the direct final rule and it will
not take effect. EPA will address all
public comments in a subsequent final
rule based on this proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

DATES: Written comments must be
received on or before September 13,
2006.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08-
OAR-2006-0604, by one of the
following methods:

e hitp://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: long.richard@epa.gov and
dygowski.laurel@epa.gov.

e Fax: (303) 3126064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Richard R. Long, Director, Air
and Radiation Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P—AR, 999 18th Street, Suite
200, Denver, Colorado 80202—-2466.

e Hand Delivery: Richard R. Long,
Director, Air and Radiation Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 999
18th Street, Suite 300, Denver, Colorado
80202-2466. Such deliveries are only
accepted Monday through Friday, 8 a.m.
to 4:55 p.m., excluding Federal
holidays. Special arrangements should
be made for deliveries of boxed
information.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed instruction
on how to submit comments.

FOR FURTHER INFORMATION CONTACT:
Laurel Dygowski, EPA Region 8, 999
18th Street, Suite 200, Mailcode 8P-AR,
Denver, CO 80202, (303) 312—6144,
dygowski.laurel@epa.gov.

SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action of the same title which is located
in the Rules and Regulations section of
this Federal Register.

Authority : 42 U.S.C. 7401 et seq.
Dated: August 1, 2006.
Robert E. Roberts,
Regional Administrator, Region 8.
[FR Doc. E6-13165 Filed 8—11—-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-8209-7]

National Oil and Hazardous
Substances; Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of intent to delete the
Nineteenth (19th) Avenue Landfill
Superfund Site from the National
Priorities List.

SUMMARY: The United States
Environmental Protection Agency (EPA)
Region 9 is issuing a notice of intent to
delete the Nineteenth (19th) Avenue
Landfill Superfund Site (Site), located
in Phoenix, AZ, from the National
Priorities List (NPL) and requests public
comment on this notice of intent. The
NPL, promulgated pursuant to section
105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is found
at Appendix B of 40 CFR part 300,
which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and
the State of Arizona, through the
Arizona Department of Environmental
Quality (ADEQ), have determined that
all appropriate response actions under
CERCLA have been completed.
Operation and maintenance and five-
year reviews will continue at the Site.
This deletion does not preclude future
actions under Superfund.

DATES: Comments concerning the
deletion of this Site from the NPL must
be received by September 13, 2006.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ—
SFUND-1983-0002, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: hollan.nadia@epa.gov.

e Fax: (415) 947-3526. Mail or Hand
Delivery: Nadia Hollan, EPA Region IX,
Mail Code: SFD-8-2, 75 Hawthorne
Street, San Francisco, CA 94105,

or

Environmental Protection Agency,

EPA Docket Center (EPA/DC), Docket ID

No: EPA-HQ-SFUND-1983-0002,
Mailcode: 5202T, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-SFUND-1983—
0002. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the
http://www.regulations.gov index.
Publicly available docket materials are
available electronically in http://
www.regulations.gov or at the EPA’s
information repositories at the following
addresses: U.S. EPA Region IX
Superfund Records Center at 95
Hawthorne St., San Francisco, CA, (415)
536—2000, Monday through Friday
8 a.m. and 5 p.m., excluding holidays;
City of Phoenix Main Library,
Government Documents Section, 1221
North Central Avenue, Phoenix, Arizona
85004, (602) 262—4636, Hours: M—Th,
10 a.m. to 9 p.m., Fri. & Sat., 10 a.m. to
6 p.m., Sun., 12 p.m. to 5 p.m.; and
Arizona Department of Environmental
Quality Records Center, 1110 West
Washington Street, Phoenix, Arizona
85007, e-mail: recordscenter@azdeq.gov
or call (602) 771—4380 or 1 (800) 234—
5677, ext. 771-4380, Hours: M—F,

8:30 a.m. to 4:30 p.m.
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FOR FURTHER INFORMATION CONTACT:
Nadia Hollan, EPA Remedial Project
Manager, (415) 972—-3187 OR 1 (800)
231-3075 (message line),
hollan.nadia@epa.gov, or fax (415) 947—
3526. Or, you may contact William
DePaul, ADEQ Remedial Project
Manager, (602) 7714654,
depaul.william@azdeq.gov, or fax (602)
771-2302.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Deletion Criteria

III. Deletion Procedures

1V. Basis of Intended Site Deletion

1. Introduction

The U.S. Environmental Protection
Agency (EPA) Region 9 announces its
intent to delete the 19th Avenue
Landfill, located in Phoenix, Arizona,
from the National Priorities List (NPL),
and requests comments on this
proposed deletion. The EPA identifies
sites that appear to present a significant
risk to public health or the environment
and maintains the NPL as the list of
those sites. Sites on the NPL may be the
subject of remedial actions financed by
the Hazardous Substances Superfund
Response Trust Fund (Fund). As
described in 300.425(e)(3) of the NCP,
sites deleted from the NPL remain
eligible for remedial actions if
conditions at a deleted site warrant such
action.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the 19th Avenue Landfill
Superfund Site and demonstrates how it
meets the deletion criteria.

II. NPL Deletion Criteria

Section 300.425(e) of the NCP
provides that releases may be deleted
from the NPL where no further response
is appropriate. In making a
determination to delete releases from
the NPL, EPA shall consider, in
consultation with the State, whether any
of the following criteria have been met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

or

(ii) All appropriate Fund-financed
responses under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

(iii) The Remedial Investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Even if a site is deleted from the NPL,
where hazardous substances, pollutants,
or contaminants remain at the site above
levels that allow for unlimited use and
unrestricted exposure, as is the case
with the 19th Avenue Landfill Site,
CERCLA section 121(c), 42 U.S.C.
9621(c) requires that a subsequent
review of the site be conducted at least
every five years after the initiation of the
remedial action at the deleted site to
ensure that the site remains protective
of public health and the environment.
The Arizona Department of
Environmental Quality (ADEQ), with
EPA oversight, will conduct each five-
year review of the Site. If new
information becomes available which
indicates a need for further action, EPA
may initiate remedial actions. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without the
application of the hazard ranking
system.

I11. Deletion Procedures

The following procedures apply to the
deletion of the Site:

(1) The EPA consulted with the State
of Arizona on the deletion of the Site
from the NPL prior to developing this
notice of intent to delete.

(2) The State of Arizona concurred
with the deletion of the Site from the
NPL.

(3) Concurrently with the publication
of this notice of intent to delete in the
Federal Register, a notice is being
published in the Arizona Republic
(local newspaper) and is being
distributed to appropriate federal, state,
and local government officials and other
interested parties. The newspaper notice
announces the 30-day public comment
period concerning the notice of intent to
delete the Site from the NPL.

(4) The EPA placed copies of
documents supporting the deletion in
the Site information repositories
identified above.

If adverse comments are received
within the 30-day public comment
period on this document, EPA will
evaluate the comments before making a
final decision to delete. If necessary,
EPA will prepare a Responsiveness
Summary to address any significant
public comments received. After the
public comment period, if EPA
determines it is still appropriate to
delete the Site, the Regional
Administrator will place a final Notice
of Deletion in the Federal Register.
Generally, the NPL will reflect deletions
in the final update following the Notice.
Public notices and copies of the
Responsiveness Summary, if prepared,
will be made available to interested

parties and in the site information
repositories.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis of Intended Site Deletion

The following information provides
EPA’s rationale for proposing to delete
the Site from the NPL.

Site Location and History

The 19th Avenue Landfill is owned
by the City of Phoenix and is located
southeast of the intersection of Lower
Buckeye Road and 19th Avenue, in a
predominately industrial area of
Phoenix, Maricopa County, Arizona.
The landfill is intersected by the Salt
River Channel. The larger part of the
landfill, Cell A, covers approximately
200 acres located on the north side of
the Salt River channel. The remainder of
the landfill, Cell A—1, is located on the
south side of the Salt River channel.

In 1955, the 19th Avenue Landfill Site
was relatively undisturbed except for a
shallow 20-acre excavation. More pits
were excavated as deep as 50 feet below
land surface to create the space needed
for waste disposal. The pits were then
backfilled with municipal refuse, solid,
and liquid industrial wastes. Liquid
wastes, including industrial wastes,
were poured into unlined pits dug into
areas of Cell A previously filled with
refuse. In addition to the municipal and
industrial wastes, some medical wastes
and materials containing low levels of
radioactivity were also deposited. It has
been estimated that the landfill contains
approximately nine million cubic yards
of refuse. The refuse was generally
covered on a daily basis. A final soil cap
was placed over an area once it was full
of waste. Parts of the landfill were
covered with water by at least one flood
during 1965 and intermittently during
the 1970s.

The landfill was closed by a cease and
desist order issued by the Arizona
Department of Health Services (ADHS),
predecessor to ADEQ), in February 1979.
The City of Phoenix (City), the landfill
owner and operator, and ADHS entered
into a consent agreement in June 1979.
The City covered the Site with fill
material, stockpiled soil for final
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capping, installed 18 groundwater
monitoring wells, built berms around
the boundary of the landfill, installed a
methane gas collection system, and
provided a 24-hour security guard.

The landfill was proposed for the EPA
National Priorities List (NPL) on
December 30, 1982, and formally placed
on the NPL on September 8, 1983. The
City of Phoenix voluntarily began a
remedial investigation, and in 1988 the
EPA assigned the lead oversight
responsibility for the Site to ADEQ.

Remedial Investigation and Feasibility
Study (RI/FS)

The remedial investigation and
feasibility study (RI/FS) conducted was
completed by the City in 1988. The RI/
FS was prepared according to the
requirements of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), as amended. The major
findings of the RI/FS indicated that:

1. The landfill contents are generally
similar to those of other municipal
landfills of its era and include some
hazardous materials, pollutants, and
contaminants at low levels.

2. The majority of water quality
results did not exceed Maximum
Contaminant Levels (MCL). The
following constituents exceeded the
MCL intermittently and in only a few
wells during the RI: arsenic (maximum
level detected 170 ppb), barium (max.
2.58 ppm), carbon tetrachloride (max.
35.1 ppb), gross alpha (max. 17.9 pCi/
L), gross beta (max. 122 pCi/L), mercury
(max. 11 ppb), and vinyl chloride (max.
2.6 ppb). Generally, the total
concentrations of VOCs in
downgradient wells were similar or less
than in upgradient wells and impacts of
inorganics at the landfill were not
discernible at downgradient wells. In
addition, the groundwater in the
vicinity of the landfill was not being
used as a drinking water source.
Because of the above factors, results of
risk assessment calculations, and that
drinking water in the area is supplied by
the City of Phoenix, ADEQ and EPA
determined that groundwater quality
did not pose a threat to public health or
the environment.

3. The Salt River does not support
permanent fish populations; therefore,
no bioaccumulation of compounds will
occur. Small mammals and birds
observed at the landfill would not be
expected to ingest any contaminated
soil or refuse due to the landfill(s
protective cap.

4. Additional flood protection was
required. Approximately 30 percent of
the surface area of Cell A and 50 percent
of Cell A—1 would be subject to

inundation during a 100-year flow in
the Salt River.

5. The gas extraction system required
renovation.

Record of Decision Findings

The City completed a remedial action
plan (RAP) according to the State of
Arizona Water Quality Assurance
Revolving Fund (WQAREF or State
Superfund) in June 1989. The RAP
selected the preferred remedy for the
Site. By Letter of Determination (LOD),
dated September 21, 1989, ADEQ
approved the final draft Remedial
Action Plan (RAP) and the preferred
alternative for the Site. EPA signed a
Record of Decision (ROD) in September
29, 1989 concurring with the remedy.

The major components of the selected
remedy for the 19th Avenue Landfill
Site include:

1. Levees along both the north and
south banks of the Salt River at the
landfill Site to provide for flood
protection;

2. Channelization of the Salt River to
widen the river bottom to prevent flood
water from impeding upon the landfill
surface;

3. A soil cap (minimum of 3 feet) with
a permeability of less than 10-4
centimeters per second to be placed
over the landfill so that rain water does
not seep into the landfill material;

4. Methane gas collection and
treatment in a manner that eliminates
the risk of explosion;

5. Ambient air quality, methane gas,
and groundwater monitoring; and

6. Implementation of a contingency
plan to outline additional monitoring
and response evaluation procedures
should groundwater quality standards
be exceeded at the landfill boundary in
the future.

Subsequent to the ROD, EPA and
ADEQ signed three Explanations of
Significant Differences (ESDs) to the
selected remedy. In December 1995,
ESD #1 was signed to change the
perimeter drainage channel lining
material from gunite to Armorflex. The
Armorflex material was better suited to
handle potential landfill settlement and
for landfill maintenance activities. In
October 2005, ESD #2 updated the
applicable standards for groundwater
and air quality. The current and
proposed EPA Safe Drinking Water Act
Maximum Contaminant Level (MCL)
and the Arizona Ambient Air Quality
Guidelines for volatile organic carbons
were identified as standards to compare
groundwater and ambient air
monitoring data with. In June 2006, ESD
#3 was completed to identify
institutional controls (IC) that are
necessary to protect the integrity of the

remedy in the long-term. The specific IC
mechanisms identified were the
Declaration of Environmental Use
Restriction (DEUR) and the existing
Arizona Department of Water Resources
(ADWR) requirements. The DEUR
controls the use and access to the
landfill property and ADWR restricts
groundwater well site location,
construction, and use that could impact
the remedy.

Response Actions

ADEQ and the City entered into a
Consent Decree in 1992 for the
implementation and long term operation
and maintenance of the remedy.
Remedial design drawings and
specifications were prepared by City
contractors for all components of the
remedy and submitted for review and
approval by appropriate federal, state,
county, and city agencies. Between
August 1995 and October 1996, the
City’s Remedial Action contractor
completed construction of the remedy
components including the levee system
and other flood control improvements,
site landscaping, capping system, gas
collection system, and the two flare
stations. The emissions testing for the
flare stations at Cell A and Cell A-1
were performed on October 16—-18, 1996
and was satisfactory, and an air permit
was subsequently issued to the City.
The landfill gas collection system has
been operational and functional since
February 1997.

The City of Phoenix submitted a
construction completion report in
September, 1998 certifying completion
of all remedial action and documenting
that the objectives of the remedial action
have been met. This report certifies that
all major components of the remedy are
complete with the exception of
environmental monitoring which is an
ongoing part of the remedy.

A Preliminary Close-Out Report
(PCOR) documenting construction
completion was signed by ADEQ and
EPA in February 1998. Remedial Action
Report was completed by the City of
Phoenix in September 1998,
documenting that the remedy was
operational and functional.

During the first Five-Year Review in
2000, it was determined that the
methane gas collection system was not
operating optimally and methane had
been migrating past the landfill
boundary. In order to enhance the
operational up time of the system as
well as to better control methane along
the southern and northeastern portions
of the landfill, where probes were out of
compliance, an expansion to the system
was completed. The enhancements
included installation of additional
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methane monitoring probes at the
perimeter of the landfill, and methane
collection along the middle and
southern portions of the landfill. A final
engineering design of a system to
enhance gas collection was approved by
ADEQ in 2001, and construction was
completed during May 2002. The
system operates more effectively and the
methane monitoring probes have been
in compliance since the system
expansion was completed.

Finally, in order to implement
institutional controls concerning future
land use, a Declaration of
Environmental Use Restriction (DEUR)
was recorded on the property title in
July 2006. The DEUR restricts uses of
the property, and specifically prohibits
residential use. A Final Close Out report
documenting completion of all
necessary Site remedial actions was also
completed by ADEQ and EPA in July
2006.

Cleanup Standards and Operation and
Maintenance

The remedy selected for the Site
eliminates or reduces the risks posed by
the Site through the use of engineering
controls (cap, levee system, methane
collection and treatment system, etc.),
and institutional controls. The selected
remedy provides for containment of the
large volume of low level organic and
inorganic waste material present in the
landfill and reduces the potential for
contaminant migration into the
groundwater. Groundwater, methane,
and ambient air monitoring are
conducted to ensure the remedy is
performing as intended.

Quarterly groundwater monitoring
has been conducted at the Site since
1992. It has been determined that the
landfill has not impacted groundwater
off-site. Groundwater monitoring will
continue according to the Groundwater
Contingency Plan requirements,
however, it is extremely unlikely that
contamination from the landfill will
ever trigger the groundwater
contingency or will pose a significant
threat to human health and the
environment.

Methane monitoring at the perimeter
of the landfill is an on-going process as
part of the operation of the methane gas
collection and treatment system.
Methane levels exceeding the explosive
hazard (5% by volume) are brought into
compliance through operational
adjustments of the system in order to
prevent migration of dangerous levels of
methane off-site. In addition,
monitoring of stack emissions from the
flare stations is required on a periodic
basis to conform with Maricopa County
regulations.

Ambient air monitoring of VOCs
above the landfill was performed in
December 1998 and July 1999. Results
show that the landfill, with current
remedial measures in place, is not
impacting ambient air quality.

Long-term protection of public health
and the environment will be ensured by
regular operation and maintenance of
the remedial measures implemented
and will be assessed by continued
monitoring at the landfill of
groundwater, methane and if necessary,
ambient air. The City of Phoenix is
required to implement these actions
through the Consent Decree as well as
the Declaration of Environmental Use
Restriction (DEUR) with ADEQ.

Five-Year Review

Two Five-Year reviews have been
conducted at the Site in September 2000
and September 2005. All deficiencies
identified in the reviews have been
corrected and the remedy is protective
of human health and the environment.
As required by statute, ADEQ will
continue conducting statutory five-year
reviews under EPA oversight. The next
Five-Year review is scheduled for
September 2010.

Community Involvement

Pubic participation activities have
been satisfied as required in CERCLA
section 113(k), 42 U.S.C. 9613(k), and
CERCLA Section 117, 42 U.S.C. 9617.
Community involvement activities for
the 19th Avenue Landfill began in 1986
and continued throughout the cleanup.
A Community Participation Group was
established to review and provide
comments on available information
about the project and serve as a point of
information exchange for the
community. The RI/FS was released to
the public and was made available at
the information repositories. The RAP
was submitted for public comment and
a formal public meeting was held on
July 20, 1989. After completion of the
ROD, periodic fact sheets were issued to
the Site mailing list to update the
community on Site cleanup progress,
and notices were published in the
newspaper regarding five-year review
activities. Documents in the deletion
docket which EPA relied on for
recommendation of the deletion from
the NPL are available to the public in
the information repositories.

Applicable Deletion Criteria

One of the three criteria for site
deletion in the NCP (40 CFR
300.425(e)(1)(i) specifies that EPA may
delete a site from the NPL if
“responsible parties have implemented
all appropriate response actions

required.” The EPA, with the
concurrence of the State of Arizona
through the Department of
Environmental Quality, has determined
that all appropriate responses under
CERCLA have been completed by the
responsible party and that no further
response actions under CERCLA are
necessary. Operation and maintenance
(O&M) activities will continue to be
conducted by the responsible party,
however O&M is not defined as a
response action by the NCP. Therefore,
a site in O&M can be deleted. EPA is
proposing deletion of this site from the
NPL based on this criteria. Documents
supporting this action area available in
the docket.

State Concurrence

In a letter dated July 12, 2006, the
Arizona Department of Environmental
Quality concurred with the proposed
deletion of the 19th Avenue Landfill
Superfund Site from the NPL.

Dated: August 3, 2006.

Wayne Nastri,

Regional Administrator, Region 9.

[FR Doc. E6-13298 Filed 8-11-06; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

45 CFR PART 5b

Privacy Act of 1974; Proposed Altered
System of Records

AGENCY: National Institutes of Health
(NIH), Department of Health and Human
Services (DHHS).

ACTION: Notification of proposed altered
System of Records.

SUMMARY: The Department of Health and
Human Services proposes to alter
System of Records, 09-25-0168,
“Invention, Patent, and Licensing
Documents Submitted to the Public
Health Service by its Employees,
Grantees, Fellowship Recipients, and
Contractors, HHS/NIH/OD.” NIH
proposes a new legal authority for the
maintenance of the System to read: 15
U.S.C. 3710, 3710a, 3710c & 3710d and
35 U.S.C. 200 et seq. provide authority
to maintain the records; 37 CFR Part 401
“Rights to Inventions Made by
Nonprofit Organizations and Small
Business Firms under Government
Grants, Contracts, and Cooperative
Agreements;” 37 CFR Part 404
“Licensing of Government Owned
Inventions;” and 45 CFR Part 7
“Employee Inventions.” NIH is also
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proposing new routine uses for this
System.

These records will be maintained by
the Office of Technology Transfer
(OTT), OIR/OD; Office of Financial
Management (OFM), OD; Office of
Reports and Analysis (ORA), OER/OD;
Health and Human Services Technology
Development Coordinators and HHS
Contract Attorneys who retain files
supplemental to the records maintained
by the Office of Technology Transfer;
and the Extramural Inventions and
Technology Resources Branch, OPERA/
OER/QOD.

DATES: Comments must be received on
or before September 13, 2006. The
proposed altered System of Records will
be effective 40 days from the date
submitted to the OMB, unless NIH
receives comments that would result in
a contrary determination.

ADDRESSES: You may submit comments,
identified by the Privacy Act System of
Record Number 09-25-0168, by any of
the following methods:

e Federal eRulemaking Portal: http://
regulations.gov. Follow the instructions
for submitting comments.

e E-mail:
nihprivacyactofficer@mail.nih.gov.
Include PA SOR number 09-25-0168 in
the subject line of the message.

e Phone: 301/496—2832 (not a toll-
free number).

e Fax:301/402-0169.

e Mail: NIH Privacy Act Officer,
Office of Management Assessment,
National Institutes of Health, 6011
Executive Boulevard, Suite 601, MSC
7669, Rockville, Maryland 20892.

e Hand Delivery/Courier: 6011
Executive Boulevard, Suite 601, MSC
7669, Rockville, Maryland 20892.
Comments received will be available for
inspection and copying at this same
address from 9 a.m. to 3 p.m., Monday
through Friday, Federal holidays
excepted.

SUPPLEMENTARY INFORMATION: The NIH
proposes to alter System of Records, No.
09-25-0168, “Invention, Patent, and
Licensing Documents Submitted to the
Public Health Service by its Employees,
Grantees, Fellowship Recipients, and
Contractors, HHS/NIH/OD.” This
System of Records will be used to: (1)
Obtain patent protection of inventions
when title is assigned to HHS; (2)
monitor the development of inventions
made by grantees and contractors and
protect the government rights to patents
made with NIH support; (3) grant
licenses to HHS inventions; and (4)
administer and provide royalty
payments to HHS inventors.

This System of Records contains
information such as inventor name,

address, social security number
(required if inventor is receiving
royalties, otherwise optional), title and
description of the invention, Employee
Invention Report (EIR) Number, Case/
Serial Number, prior art related to the
invention, evaluation of the commercial
potential of the invention, prospective
licensees’ intended development of the
invention, associated patent prosecution
and licensing documents and royalty
payment information.

This System also includes other
documents developed or information
and material received by HHS from
grantees and contractors who have
reported inventions made with HHS
funding, as well as HHS employee
inventors who have assigned title to
their inventions to HHS when HHS has
applied for patents, has been granted
patents, and/or is receiving royalties
from patents. The records in this System
may also contain reports of action taken
by the agency, and decisions and reports
on legal matters associated with
invention, patent, and licensing matters.

This System also includes
information and material received from
inventors and other collaborating
persons, grantees, fellowship recipients
and contractors; other Federal agencies;
scientific experts from non-Government
organizations; contract patent counsel
and their employees and foreign
contract personnel; United States and
foreign patent offices; prospective
licensees; HHS Technology
Development Coordinators, Internet and
commercial databases, and third parties
whom HHS contacts to determine
individual invention ownership or
Government ownership. These records
are retrieved by name of the inventor,
Employee Invention Report (EIR)
Number, or keywords relating to the
nature of the invention, Case/Serial
Number, Licensing Number, internal
reference numbers, contractor, agency,
Institute, and/or Center.

The records in this System are stored
in file folders, computer tapes, and
computer disks. The records in this
System will be maintained in
designated NIH offices in a secure
manner compatible with their content
and use. During normal business hours,
records at OTT are managed by on-site
contractor personnel who regulate
availability of the files. During evening
and weekend hours the offices are
locked and the building is closed. These
practices are in compliance with the
standards of the General Administration
Manual, PHS Supplementary Chapter
45-13 ““Safeguarding Records Contained
in Systems of Records”’; and the HHS
Automated Information Systems
Security Program Handbook.

Data on computer files is accessed by
password known only to authorized
users who are NIH or contractor
employees involved in patenting and
licensing of HHS inventions or in
keeping records of inventions made by
HHS contractors and grantees. Access to
information is thus limited to those with
a need to know. Data stored in
computers will be accessed through the
use of passwords known only to the
authorized users. A password is
required to access the database. All
users of personal information in
connection with the performance of
their jobs protect information, including
confidential business information
submitted by potential licensees, from
public view and from unauthorized
personnel entering an unsupervised
office.

The records in this System are
retained and disposed of under the
authority of the NIH Records Control
Schedule contained in NIH Manual
Chapter 1743, Appendix 1—“Keeping
and Destroying Records” (HHS Records
Management Manual, Appendix B-361),
item 1100-L, which allows records to be
kept for a maximum of thirty years.
Refer to the NIH Manual Chapter for
specific disposition instructions.

The routine uses proposed for this
System are compatible with the stated
purpose of the System and support the
agency’s administration of invention,
patent, and licensing programs and
requirements:

The first routine use permits
disclosure to a Member of Congress or
to a Congressional staff member in
response to an inquiry of the
Congressional office made at the written
request of the constituent about whom
the record is maintained.

The second routine use permits the
National Institutes of Health (NIH),
Department of Health and Human
Services (HHS; also referred to as
“Department”) to disclose information
from this System of Records to the
Department of Justice when: (a) HHS or
any component thereof; or (b) any
employee of HHS in their official
capacity where the Department of
Justice has agreed to represent the
employee; or (c) the United States
Government is a party to litigation or
has an interest in the litigation, and after
careful review, HHS determines that the
records are both relevant and necessary
to the litigation and the use of the
records by the Department of Justice is
therefore deemed by HHS to be for a
purpose that is compatible with the
purpose for which HHS collected the
records. Disclosure may also be made to
the Department of Justice to obtain legal
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advice concerning issues raised by the
records in this System.

The third routine use permits
disclosure to a court or adjudicative
body of competent jurisdiction in a
proceeding when: (a) HHS or any
component thereof; or (b) any employee
of the agency in their official capacity;
or (c) any employee of HHS in their
individual capacity where HHS has
agreed to represent the employee; or (d)
the United States Government is party
to litigation or has an interest in the
litigation, and, after careful review, HHS
determines that the records are both
relevant and necessary to the litigation
and the use of the records is therefore
deemed by HHS to be for a purpose that
is compatible with the purpose for
which HHS collected the records.

When a record on its face, or in
conjunction with other records,
indicates a violation or potential
violation of law, whether civil, criminal
or regulatory in nature, and whether
arising under general statute or
particular program statute, or under
regulation, rule, or order issued
pursuant thereto, the fourth routine use
permits disclosure to the appropriate
agency, whether Federal, State, local,
foreign or tribal, or other public
authority or agency responsible for
enforcing, investigating or prosecuting
the violation or charged with enforcing
or implementing the statute, or rule,
regulation, or order issued pursuant
thereto, if the information disclosed is
relevant to any enforcement, regulatory,
investigative or prosecutive
responsibility of the receiving entity.

The fifth routine use permits
disclosure to a Federal, State, local,
foreign, or tribal or other public
authority or agency of any portion of
this System of Records that contains
information relevant to the retention of
an employee, the retention of a security
clearance, the award of a grant or
contract, or the issuance or retention of
a license, patent or other monetary or
nonmonetary benefit. Another agency or
licensing organization may make a
request supported by the written
consent of the individual for the entire
record if it so chooses. No disclosures
shall be made unless the information
has been determined to be sufficiently
reliable to support a referral to another
office within the agency or to another
Federal agency for criminal, civil,
administrative, personnel, or regulatory
action.

The sixth routine use permits
disclosure to a Federal, State, local or
foreign agency maintaining civil,
criminal, or other relevant enforcement
records, or other pertinent records, or to
another public authority or professional

organization, if necessary to obtain
information relevant to an investigation
concerning the retention of an employee
or other personnel action, the retention
of a security clearance, the award of a
grant or contract, or the issuance or
retention of a license, patent or other
monetary or nonmonetary benefit.

Under the seventh routine use, where
Federal agencies having the power to
subpoena other Federal agencies’
records, such as the Internal Revenue
Service or the Civil Rights Commission,
issue a subpoena to HHS for records in
this System of Records, HHS may make
those records available.

The eighth routine use permits
disclosure to agency contractors,
experts, or consultants who have been
engaged by the agency to assist in the
performance of a service related to this
System of Records and who need to
have access to the records in order to
perform the activity. Recipients shall be
required to comply with the
requirements of the Privacy Act of 1974,
as amended (Act, also referred to as
“Privacy Act”), pursuant to 5 U.S.C.
552a(m).

The ninth routine use permits NIH to
disclose information from this System of
Records for the purpose of obtaining
patent protection for HHS inventions
and licenses for these and other HHS
inventions to: (a) Scientific personnel,
both in this agency and other
Government agencies, and in non-
Governmental organizations such as
universities, who possess the expertise
to understand the invention and
evaluate its importance as a scientific
advance; (b) contract patent counsel and
their employees and foreign contract
personnel retained by the Department
for patent searching and prosecution in
both the United States and foreign
patent offices; (c) all other Government
agencies whom HHS contacts regarding
the possible use, interest in, or
ownership rights in HHS inventions; (d)
prospective licensees or technology
finders who may further make the
invention available to the public
through sale or use; (e) parties, such as
supervisors of inventors, whom HHS
contacts to determine ownership rights,
and those parties contacting HHS to
determine the Government’s ownership;
and (f) the United States and foreign
patent offices involved in the filing of
HHS patent applications.

Under the tenth routine use, NIH shall
report to the Treasury Department,
Internal Revenue Service (IRS), as
taxable income, the amount of royalty
payment paid to HHS inventors.

The eleventh routine use permits NIH
to disclose information from this System
of Records to: (a) Potential clinical trial

participants, under the rules and
regulations governing the NIH human
subjects protections program, when an
investigator has any financial interests
that might be relevant for their
consideration when deciding whether or
not to participate in a trial and; (b) the
general public to reveal the
compensation that government
scientists receive on licensed inventions
generated during their government
work.

The following notice is written in the
present tense, rather than the future
tense, in order to avoid the unnecessary
expenditure of public funds to republish
the notice after the System has become
effective.

Dated June 6, 2006.
Colleen Barros,
Deputy Director for Management, NIH.
[FR Doc. E6-13211 Filed 8—-11-06; 8:45 am]
BILLING CODE 4140-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 204, 235, and 252
RIN 0750-AF13

Defense Federal Acquisition
Regulation Supplement; Export-
Controlled Information and
Technology (DFARS Case 2004-D010)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
address requirements for preventing
unauthorized disclosure of export-
controlled information and technology
under DoD contracts.
DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
October 13, 2006, to be considered in
the formation of the final rule.
ADDRESSES: You may submit comments,
identified by DFARS Case 2004-D010,
using any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: dfars@osd.mil. Include
DFARS Case 2004-D010 in the subject
line of the message.

e Fax: (703) 602—-0350.

e Mail: Defense Acquisition
Regulations System, Attn: Ms. Debra
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Overstreet, OUSD (AT&L) DPAP
(DARS), IMD 3C132, 3062 Defense
Pentagon, Washington, DC 20301-3062.

e Hand Delivery/Courier: Defense
Acquisition Regulations System, Crystal
Square 4, Suite 200A, 241 18th Street,
Arlington, VA 22202-3402.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Debra Overstreet, (703) 602—0310.

SUPPLEMENTARY INFORMATION:
A. Background

DoD published a proposed rule at 70
FR 39976 on July 12, 2005, to address
requirements for preventing
unauthorized disclosure of export-
controlled information and technology
under DoD contracts. To accommodate
significant interest expressed with
regard to the proposed rule, DoD
extended the public comment period
from 60 to 90 days (70 FR 46807, August
11, 2005), resulting in the public
comment period ending on October 12,
2005. After thorough consideration of
all comments by the Defense
Acquisition Regulations Council, DoD is
publishing a second proposed rule for
public comment.

This second proposed rule recognizes
contractor responsibilities to comply
with existing Department of Commerce
and Department of State regulations,
and the mutual responsibility of both
the Government and the contractor to
identify export-controlled information
or technology. The more expansive
regulatory requirements (including the
prescriptive requirements of badging,
training, and segregated work areas)
contained in the first proposed rule are
not included in this second proposed
rule.

Under this second proposed rule, the
requiring activity must review
acquisitions to determine if, during
performance of the contemplated
contract, the contractor will generate or
require access to export-controlled
information or technology. The
contracting officer will rely on input
from the requiring activity when
including the appropriate clause in each
solicitation and contract for research
and development and, when
appropriate, in solicitations for supplies
and services. In addition, there is a
separate clause that is tailored
specifically for the unique
circumstances of fundamental research
contracts.

The first and second proposed rules
both include a new DFARS Subpart
204.73, Export-Controlled Information

and Technology, and associated contract
clauses. The subpart in the second
proposed rule provides general
information on export control laws and
regulations and requires the contracting
officer, based on input received from the
requiring activity, to ensure that
solicitations and contracts include
appropriate terms and conditions
regarding export controls and identify
any export-controlled information and
technology. For contracts that require
generation of or access to export-
controlled information or technology,
the contractor will be required to—

e Comply with applicable laws and
regulations regarding export-controlled
information and technology;

¢ Consult with the Department of
State on any questions regarding the
International Traffic in Arms
Regulations (ITAR), and with the
Department of Commerce on any
questions regarding the Export
Administration Regulations (EAR); and

o Notify the contracting officer if the
contractor determines during contract
performance that generation of or access
to additional export-controlled
information or technology is required.

In addition, under this second
proposed rule, for contracts that do not
involve generation of or access to
export-controlled information or
technology, the applicable clauses
require contract modification if, during
performance, either contractual party
becomes aware that the contractor will
need to generate or have access to
export-controlled information or
technology.

DoD received comments from 145
persons and organizations in response
to the first proposed rule. DoD noted
common themes among the comments,
resulting in development of the
following six comment categories:

1. Boundaries of the proposed rule.

2. Foreign participation in U.S.
federally-sponsored research projects.

3. Administrative burden and cost
effectiveness of proposed solutions to
the underlying export control issues.

4. DoD personnel knowledge,
qualifications, and skills to implement
the proposed rule.

5. Scope and purpose of regulation.

6. Processes involved and
implementing language.

Differences between the first proposed
rule and this second proposed rule are
further addressed in the following
discussion of the public comments.

1. Boundaries of the Proposed Rule

a. Comment. Directly or indirectly,
one hundred and thirteen respondents
recommended against adopting the
proposed rule. This negative feedback

came primarily from the educational
research community.

DoD Response. DoD recognizes the
respondents’ concerns, and the
proposed rule has been substantially re-
written in a way that addresses many of
the concerns, including those expressed
by the research community. The
impetus for creating the rule was a
Department of Defense Inspector
General (DoDIG) audit report which
found that some contractors granted
foreign nationals access to unclassified
export-controlled technology without
proper authorization. The DoDIG
concluded that the Department does not
have adequate processes to identify
unclassified export-controlled
information or technology, nor to
prevent unauthorized disclosure to
foreign nationals by its contractors.
Based on these findings, DoD believes
appropriate changes to regulations or
procedures are warranted.

b. Comment. Ten respondents noted
that the proposed guidance about setting
up a compliance program was too
vague.

DoD Response. DoD concurs that the
guidance in the proposed rule was
incomplete and conflicted with existing
regulations. The rule has been changed
to eliminate separate DoD requirements
regarding export control compliance
programs. Contractors that work with
export-controlled information or
technology should refer to the ITAR and
the EAR when creating compliance
programs.

c. Comment. Four respondents
recommended that DoD use the
Department of State process for
compliance. Five others noted the
dangers of setting up parallel
requirements for compliance systems.

DoD Response. DoD agrees with these
comments. The language at issue is not
included in this second proposed rule.
Contractors should refer to the ITAR
and the EAR in developing their
compliance programs.

d. Comment. Eighty-eight respondents
noted that the proposed rule was not
compliant with National Security
Decision Directive 189 (NSDD-189).
Ninety-two respondents specifically
mentioned the fundamental research
exemption contained in NSDD-189.

DoD Response. In response to these
comments, DoD has amended the
proposed rule to explicitly include
reference to this directive and to the
definition of ““fundamental research.”
Also, this second proposed rule
contains a separate clause for inclusion
in those contracts that involve only
fundamental research. NSDD-189 is
executive policy, and does not take
precedence over statute-based export
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controls, nor does it exempt any
research, whether basic, fundamental, or
applied, from statute-based export
controls, such as the Arms Export
Control Act, and the Export
Administration Act. The Department of
State’s International Traffic in Arms
Regulations (ITAR) and the Department
of Commerce’s Export Administration
Regulations (EAR) implement such
statutes. The EAR exempts information
resulting from fundamental research
from export controls; it does not exempt
information required to conduct
fundamental research from export
controls. Questions regarding the
applicability of export controls to
“fundamental research” should be
addressed to the Department of State or
the Department of Commerce, as
appropriate.

e. Comment. Five respondents
referred to the Department of Commerce
advance notice of proposed rulemaking
(ANPR) of March 28, 2005 (70 FR
15607). These respondents
recommended that DoD wait until the
Department of Commerce completes its
rulemaking on this subject.

DoD Response. The focus of the DoD
rulemaking is to ensure that DoD
contractors consider export controls and
follow the EAR and ITAR rules that are
in place at the time of contract
performance. The Bureau of Industry
and Security, Department of Commerce,
published two documents in May 2006
related to the March 28, 2005, ANPR:
On May 22, 2006 (71 FR 29301), the
Department of Commerce announced
the establishment of a Deemed Export
Advisory Committee to ‘“‘address
complex questions related to an
evolving deemed export control policy.”
Subsequently, on May 31, 2006 (71 FR
30840), the Department of Commerce
announced the withdrawal of its ANPR
published on March 28, 2005.
Therefore, no changes were made to the
EAR as a result of the March 28, 2005,
Department of Commerce ANPR.

f. Comment. Three respondents noted
that it takes too long to obtain export
licenses under the current process.

DoD Response. The intent of the DoD
rule is to ensure that contractors are
aware of their obligations under the
ITAR and the EAR. Export license
procedures are outside the scope of this
rulemaking. Problems with obtaining
export licenses should be resolved with
the Department of State or the
Department of Commerce, as
appropriate.

g. Comment. Nine respondents stated
that DoD should not require a contract
clause.

DoD Response. DoD believes that
action is required to ensure that

contractors are aware of their
obligations under the ITAR and the
EAR. The proposed clauses, as
rewritten, require that contractors
comply with current laws and
regulations. The proposed clauses are
primarily intended to ensure that
contractors are aware of their existing
responsibilities and comply with those
responsibilities.

h. Comment. Nine respondents stated
that DoD should leave the whole area of
export control to the Department of
Commerce and the Department of State.

DoD Response. DoD program officers
and contracting officers need to be
mindful of export control requirements
that apply to performance of contracts
and must ensure that contractors are
aware of their responsibilities. For
example, if DoD is providing export-
controlled information or technology
under a contract, the contract should
inform the contractor of the nature of
such information or technology.
Furthermore, DoD has coordinated this
second proposed rule with the
Department of Commerce and the
Department of State, and has revised the
language to eliminate potential conflicts
with the ITAR and the EAR. The
proposed rule now includes references
to the Department of Commerce
regarding the EAR and the Department
of State regarding the ITAR, since these
agencies are responsible for
promulgating and enforcing those
export control regulations.

1. Comment. Four respondents noted
the proposed rule went beyond the
ITAR in establishing system
requirements.

DoD Response. DoD agrees with this
concern, and has revised the proposed
rule to advise contractors of their
responsibilities to comply with the
ITAR. In addition, language about the
content of compliance systems has been
removed.

j. Comment. Nine respondents stated
that the Department of State Visas
Mantis program requirements were
adequate to protect information and
technologies.

DoD Response. DoD agrees that the
Visas Mantis program is very helpful in
clearing individuals to participate in
federally funded research projects.
However, it was never intended to
guarantee that contractors would not
share information technology
inappropriately.

k. Comment. Thirty-one respondents
asserted that the language in the
proposed rule was imprecise and/or
inconsistent with the ITAR and the
EAR.

DoD Response. In response to these
comments, DoD has revised the

proposed rule to eliminate conflicts and
to clarify the text.

1. Comment. One respondent
suggested that the proposed rule should
be within the purview of the FAR
Council.

DoD Response. While export controls
are not limited to DoD contracts, this
rule will apply only to DoD contracts. If
the FAR Council determines that a FAR
rule is required, DoD will amend the
DFARS as necessary to conform with
any such FAR rule.

2. Foreign Participation in U.S.
Federally-Sponsored Research Projects

a. Comment. Fifty-six respondents
asserted that the proposed rule would
harm national security. These
respondents asserted that foreign
scientists and researchers add more to
the U.S. research enterprise than they
take away. In some fields, foreign
researchers are ahead of their U.S.
counterparts. Restricting participation
in DoD-funded research may deprive the
United States of capabilities that result
in essential contributions to maintaining
U.S. military superiority.

DoD Response. DoD recognizes that
National Security, as it relates to
research and development, involves a
balancing act. Science generally
transcends national boundaries, i.e.,
learning is not easily contained. Free
exchange of ideas is a foundational
concept of U.S. research and
educational institutions. Conversely, it
is important to prevent the transfer of
technologies that would compromise
national security. The revisions to the
proposed rule attempt to strike the
needed balance by interfering as little as
possible with the university research
infrastructure for fundamental research,
while ensuring that contractors comply
with their responsibilities under the
ITAR and the EAR.

b. Comment. Two respondents stated
that there would be a potential adverse
effect on collaboration with foreign
scientists and researchers.

DoD Response. DoD recognizes this
concern and believes that the rule, as
rewritten, minimizes this impact while
ensuring that contractors are aware of
their responsibilities to comply with
existing export control regulations.

c. Comment. One respondent
recommended inclusion of a provision
to notify the contracting officer
whenever foreign persons were hired on
research projects.

DoD Response. In developing terms
and conditions of contracts, contracting
officers have the authority to require
such notifications, consistent with the
Privacy Act, when deemed appropriate
for a specific situation (e.g., when
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export controlled information or
technology or classified information is
involved). However, DoD believes that
mandating this notification for all
contracts is unnecessary.

d. Comment. Ten respondents were
concerned that the proposed rule used
the terms “foreign national”” and
“foreign person,” but did not define
these terms.

DoD Response. In response to this
comment, the proposed rule has been
revised to refer to the ITAR and the EAR
for applicable definitions. e. Comment.
Seventy-one respondents asserted that
the proposed rule would hinder foreign
student participation.

DoD Response. DoD acknowledges
this concern and recognizes the value of
foreign student participation in DoD
research. DoD appreciates the
contributions foreign researchers have
made to DoD systems and technologies.
However, it is also important that
contractors comply with existing laws
and regulations related to the
unauthorized transfer of export-
controlled information and technology
to foreign recipients, which is the
purpose of this proposed rule.

f. Comment. Seventy-one respondents
stated that the proposed rule would
hinder U.S. research.

DoD Response. DoD believes this
second proposed rule does not impose
any negative effects on U.S. research,
since it refers contractors to their
already-existing responsibilities under
the ITAR and the EAR.

g. Comment. Sixty-three respondents
objected to segregated work areas.

DoD Response. As noted in the
responses to comments 1.b. and 1.h., the
proposed rule has been changed to
eliminate separate DoD requirements on
export control compliance programs,
and instead includes references to the
Department of State for the ITAR and
the Department of Commerce for the
EAR. Thus, a specific DoD requirement
for segregated work areas has been
removed from the proposed rule.

3. Administrative Burden and Cost-
Effectiveness of Proposed Solutions to
the Underlying Export Control Issues

a. Comment. Forty-four respondents
expressed concerns about the additional
administrative burden of the proposed
rule. These respondents asserted that
the proposed rule appeared to mandate
compliance system requirements
beyond those required in the ITAR and
the EAR.

DoD Response. DoD recognizes this
concern, and appropriate revisions have
been made to the rule. This second
proposed rule requires contractors to
comply with their responsibilities under

the ITAR and the EAR when export-
controlled information or technology
will be generated or accessed in the
performance of the contract.

b. Comment. Ninety-two respondents
expressed concern with the requirement
to issue badges to research participants.

DoD Response. As noted in the
responses to comments 1.b., 1.h., and
2.g., the proposed rule has been changed
to eliminate separate DoD requirements
on export control compliance programs,
and instead includes references to the
Department of State for the ITAR and
the Department of Commerce for the
EAR. The Department of State and the
Department of Commerce have
responsibility for overseeing compliance
with ITAR and EAR requirements.

¢. Comment. Six respondents asserted
that the proposed rule would impose a
training burden.

DoD Response. The rule was not
intended to place unique DoD
compliance burdens on the contractor.
Therefore, the specific language related
to training has been removed.

d. Comment. Two respondents
expressed concerns related to the rule’s
impact on access to research equipment
that is export-controlled.

DoD Response. Since the proposed
rule is focused on reminding contractors
of their responsibility to comply with
the ITAR and the EAR, access to
research equipment is considered to be
outside the scope of this proposed rule.
DoD recommends that the respondents
refer concerns on this matter to the
Department of Commerce or the
Department of State, as appropriate.

e. Comment. Three respondents stated
that some universities do not have
adequate infrastructure to comply with
the proposed rule.

DoD Response. DoD believes that the
revisions made to the proposed rule
should mitigate some of these concerns.
However, any institution that becomes
involved with export-controlled
information and technology must
develop the infrastructure to comply
with statute and regulation. This is a
requirement separate and apart from the
proposed rule.

f. Comment. Two respondents
asserted that the security benefits of the
proposed rule were modest and that the
rule created unnecessary bureaucracies.

DoD Response. The proposed rule has
been revised to focus only on requiring
contractors to comply with their
existing obligations under the ITAR and
the EAR. As such, it does not create any
new administrative burden.

4. DoD Personnel Knowledge,
Qualifications, and Skills To Implement
the Proposed Rule

Comment. Thirteen respondents
doubted the capability of DoD
contracting officers to identify and
comment about export control issues.
The primary concerns involved training,
qualifications, and experience. An
additional eight respondents expressed
concern that contracting officers could
not appropriately deal with compliance
issues.

DoD Response. DoD recognizes the
importance of training, as well as the
importance of coordination between the
contracting officer and technical/
requirements personnel. DoD is
committed to appropriate training of
program managers and contracting
officers related to the ITAR and the
EAR. Therefore, concurrent with
publication of this second proposed
rule, DoD is developing better training
for those Government employees
involved with export-controlled
information or technology. DoD also
recognizes that part of the problem
identified in the DoDIG report could
have been avoided if the contracting
officer and the Government scientific
officer had been adequately attentive to
the fact that export-controlled
information or technology was involved.
Therefore, under this second proposed
rule, the requiring activity must review
acquisitions to determine if the
contractor will generate or require
access to export-controlled information
or technology. The contracting officer
will rely on this input when including
the appropriate clause in each
solicitation and contract for research
and development, and when
appropriate, in solicitations for supplies
and services.

5. Scope and Purpose of Regulation

a. Comment. Twenty-one respondents
stated that the proposed rule adds new
requirements.

DoD Response. DoD agrees that the
first proposed rule was overly
prescriptive and has revised the rule
accordingly.

b. Comment. Four respondents
expressed concern that the regulation is
too narrow in scope, while three
respondents recommended that the
clause not be used extensively.

DoD Response. DoD believes that the
revisions in the second proposed rule
resolve both of these issues. The status
of fundamental research under NSDD-
189 has been recognized by including a
clause specifically for the unique
circumstances of fundamental research
contracts. In addition, the rule as
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rewritten requires inclusion of the
appropriate clause in other research and
development contracts, as well as
contracts for supplies and services,
when appropriate.

c. Comment. One respondent
questioned the application of the rule to
universities, stating that the DoDIG
report identified only one instance of a
university export control lapse.

DoD Response. Whereas DoD
acknowledges that the DoDIG report
identified only one instance of a
university lapse, DoD recognizes that
the findings were based on a limited
sampling of contracts. To ensure that
problems do not occur, DoD believes
that all contractors must exercise due
diligence to protect export-controlled
information or technology when it is
generated or accessed during contract
performance. The status of fundamental
research has been recognized by
including a clause specifically for the
unique circumstances of fundamental
research contracts. However,
universities still need to be aware of
ITAR and EAR requirements, even
though university contracts seldom
involve export export-controlled
information or technology.

d. Comment. Two respondents stated
that the rule did not properly explain its
purpose.

DoD Response. The purpose of the
proposed rule is to ensure that DoD
contractors are aware of their
responsibilities to comply with all
applicable laws and regulations when
export-controlled information and
technology is involved in contract
performance.

6. Processes Involved and Implementing
Language

a. Comment. Three respondents
recommended a representation and
certification as opposed to a contract
clause.

DoD Response. DoD does not believe
that the administrative burden
associated with a certification would
provide a commensurate benefit.

b. Comment. Seven respondents
requested more detail about the
citations used in the clause.

DoD Response. In response to this
request, more detailed citations are
provided in this second proposed rule.

c. Comment. Twenty respondents
expressed concerns about the flow
down of the clause from commercial
entities to universities.

DoD Response. DoD recognizes the
unique challenges associated with this
concern. DoD believes that the need to
protect export-controlled information
and technology is of paramount
importance and, therefore, recognizes

the need to clarify the flow-down
requirement. This second proposed rule
requires that DoD contractors include
the substance of the clause in a
subcontract only when the subcontract
will involve generation of or access to
export-controlled information or
technology.

d. Comment. Three respondents
recommended specific wording
changes.

DoD Response. These suggested
wording changes were overtaken by the
substantial changes to the first proposed
rule.

e. Comment. Three respondents
asserted that “listing errors” will occur
if the contracting officer is required to
identify export-controlled information
or technology involved in contract
performance.

DoD Response. As discussed in the
response to comment 4, DoD recognizes
the importance of training, as well as
the importance of coordination between
the contracting officer and technical/
requirements personnel. This second
proposed rule reminds contractors to
comply with export control regulations,
and places mutual responsibility upon
the Government and the contractor to
notify the contracting officer if, during
contract performance, generation of or
access to additional export-controlled
information or technology is required.

f. Comment. One respondent objected
to the requirement for periodic
assessments.

DoD Response. In response to this
comment, and for reasons discussed in
the responses to comments 1.b. and 1.h.,
the requirement for periodic
assessments was removed. However,
contractors remain responsible for
complying with export control
regulations.

g. Comment. One respondent
recommended a database of contractors
with effective compliance programs.

DoD Response. Since the Department
of Commerce and the Department of
State have responsibility for system
oversight, this comment has been
forwarded to those agencies for
consideration.

h. Comment. Nineteen respondents
supported alternative language as
offered by the Council on Government
Relations.

DoD Response. DoD incorporated the
concepts of some of this language in
rewriting the proposed rule.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

The proposed rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because all contractors, including small
entities, are already subject to export-
control laws and regulations. The
requirements in this proposed rule are
clarifications of existing responsibilities.
Therefore, DoD has not performed an
initial regulatory flexibility analysis.
DoD invites comments from small
businesses and other interested parties.
DoD also will consider comments from
small entities concerning the affected
DFARS subparts in accordance with 5
U.S.C. 610. Such comments should be
submitted separately and should cite
DFARS Case 2004—-010.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 204,
235, and 252

Government procurement.

Michele P. Peterson,

Editor, Defense Acquisition Regulations
System.

Therefore, DoD proposes to amend 48
CFR parts 204, 235, and 252 as follows:

1. The authority citation for 48 CFR
Parts 204, 235, and 252 continues to
read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

2. Subpart 204.73 is added to read as
follows:

Subpart 204.73—Export-Controlled
Information and Technology

Sec.

204.7301
204.7302
204.7303
204.7304

Definitions.
General.

Policy.

Contract clauses.

Subpart 204.73—Export-Controlled
Information and Technology

204.7301

As used in this subpart—

Export-controlled information and
technology is defined in the clause at
252.204-70XX.

Fundamental research is defined in
the clause at 252.204-70YY.

Definitions.
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204.7302 General.

Export control laws and regulations
restrict the transfer, by any means, of
certain types of information and
technology to unauthorized persons. See
PGI 204.7302 for additional information
regarding lead regulatory agencies and
compliance with export control laws
and regulations.

204.7303 Policy.

The requiring activity shall review
acquisitions to determine if, during
performance of the contemplated
contract, the contractor will generate or
require access to export-controlled
information or technology.

(a) Prior to issuance of a solicitation
for research and development, the
requiring activity shall notify the
contracting officer in writing when—

(1) Export-controlled information or
technology will be involved. The
notification shall identify the specific
information or technology that must be
controlled, including the applicable
references to the International Traffic in
Arms Regulations (ITAR) and/or Export
Administration Regulations (EAR); or

(2) The work is fundamental research
only, and export-controlled information
or technology will not be involved.

(b) Prior to issuance of a solicitation
for supplies or services, the requiring
activity shall notify the contracting
officer in writing when—

(1) Export-controlled information or
technology will be involved. The
notification shall identify the specific
information or technology that must be
controlled, including the applicable
references to the ITAR and/or EAR; or

(2) The requiring activity is unable to
determine that export-controlled
information or technology will not be
involved.

204.7304 Contract clauses.

(a) Use the clause at 252.204-70XX,
Requirements for Contracts Involving
Export-Controlled Information or
Technology, in solicitations and
contracts when the requiring activity
provides the notification at
204.7303(a)(1) or (b)(1). The contracting
officer shall identify the export-
controlled information or technology as
provided by the requiring activity.

(b) Use the clause at 252.204-70YY,
Requirements Regarding Access to
Export-Controlled Information or
Technology—Fundamental Research, in
solicitations and contracts when the
requiring activity provides the
notification at 204.7303(a)(2).

(c) Use the clause at 252.204—-70Z7Z,
Requirements Regarding Access to
Export-Controlled Information or

Technology, in solicitations and
contracts—

(1) For research and development,
except when the clause at 252.204—
70XX or 252.204-70YY will be
included; or

(2) For supplies and services, when
the requiring activity provides the
notification at 204.7303(b)(2).

PART 235—RESEARCH AND
DEVELOPMENT CONTRACTING

235.071 [Redesignated]

3. Section 235.071 is redesignated as
section 235.072.

4. A new section 235.071 is added to
read as follows:

235.071 Export-controlled information and
technology at contractor, university, and
Federally Funded Research and
Development Center facilities.

For requirements regarding access to
export-controlled information and
technology, see Subpart 204.73.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

5. Sections 252.204-70XX, 252.204—
70YY, and 252.204—-70ZZ are added to
read as follows:

252.204-70XX Requirements for Contracts
Involving Export-Controlled Information or
Technology.

As prescribed in 204.7304(a), use the
following clause:

REQUIREMENTS FOR CONTRACTS
INVOLVING EXPORT-CONTROLLED
INFORMATION OR TECHNOLOGY (XXX
2006)

(a) Definition. Export-controlled
information and technology, as used in this
clause, means information and technology
subject to export controls established in the
Export Administration Regulations (EAR) (15
CFR parts 730-774) or the International
Traffic in Arms Regulations (ITAR) (22 CFR
parts 120-130).

(b) The parties anticipate that, in
performance of this contract, the Contractor
will generate or need access to export-
controlled information or technology.

(1) The specific information [and, or]
technology subject to export controls [is, are]:
[The Contracting Officer shall identify the
specific information and/or technology as

determined by the requiring activity in

(ii) Negotiate a contract modification that
eliminates the requirement for performance
of work that would involve access to or
generation of export-controlled information
or technology not identified in paragraph
(b)(1) of this clause.

(c) The Contractor shall comply with all
applicable laws and regulations regarding
export-controlled information and
technology, including the requirement for
contractors to register with the Department of
State in accordance with the ITAR. The
Contractor shall consult with the Department
of State with any questions regarding the
ITAR and shall consult with the Department
of Commerce with any questions regarding
the EAR.

(d) Nothing in the terms of this contract is
intended to change, supersede, or waive any
of the requirements of applicable Federal
laws, Executive orders, and regulations,
including but not limited to—

(1) The Export Administration Act of 1979
(50 U.S.C. App. 2401 as extended by
Executive Order 13222);

(2) The Arms Export Control Act of 1976
(22 U.S.C. 2751);

(3) The Export Administration Regulations
(15 CFR parts 730-774);

(4) The International Traffic in Arms
Regulations (22 CFR parts 120-130);

(5) DoD Directive 2040.2, International
Transfers of Technology, Goods, Services,
and Munitions; and

(6) DoD Industrial Security Regulation
(DoD 5220.22-R).

(e) The Contractor shall include the
substance of this clause, including this
paragraph (e), in all subcontracts that will
involve access to or generation of export-
controlled information or technology.

(End of clause)

252.204-70YY Requirements Regarding
Access to Export-Controlled Information or
Technology—Fundamental Research.

As prescribed in 204.7304(b), use the
following clause:

REQUIREMENTS REGARDING ACCESS TO
EXPORT-CONTROLLED INFORMATION OR
TECHNOLOGY—FUNDAMENTAL
RESEARCH (XXX 2006)

(a) Definitions. As used in this clause—

Applied research means the effort that—

(1) Normally follows basic research, but
may not be severable from the related basic
research;

(2) Attempts to determine and exploit the
potential of scientific discoveries or
improvements in technology, materials,
processes, methods, devices, or techniques;
and

(3) Attempts to advance the state of the art.

accordance with 204.7303(a)(1) or 204.7303(b)(1)] .Basic research means that research

(2) If, during performance of this contract,
the Government or the Contractor becomes
aware that the Contractor will generate or
need access to export-controlled information
or technology not listed in paragraph (b)(1)
of this clause, it shall notify the other party
and either—(i) Modify paragraph (b)(1) of
this clause to include identification of the
additional export-controlled information or
technology, and ensure its control as required
by paragraph (c) of this clause; or

directed toward increasing knowledge in
science. The primary aim of basic research is
a fuller knowledge or understanding of the
subject under study, rather than any practical
application of that knowledge.

Export-controlled information and
technology means information and
technology subject to export controls
established in the Export Administration
Regulations (15 CFR parts 730-774) or the
International Traffic in Arms Regulations (22
CFR parts 120-130).
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Fundamental research, as defined by
National Security Decision Directive 189,
means basic and applied research in science
and engineering, the results of which
ordinarily are published and shared broadly
within the scientific community. This is
distinguished from proprietary research and
from industrial development, design,
production, and product utilization, the
results of which ordinarily are restricted for
proprietary or national security reasons.

(b) The parties consider the work required
by this contract to be fundamental research.
As such, the parties do not anticipate that in
performance of this contract the Contractor
will generate or need access to export-
controlled information or technology.

(c) If, during performance of this contract,
the Government or the Contractor becomes
aware that the Contractor will generate or
need access to export-controlled information
or technology, it shall notify the other party
and either—

(1) Modify the contract to include the
Defense Federal Acquisition Regulation
Supplement clause 252.204-70XX,
Requirements for Contracts Involving Export-
Controlled Information or Technology, and
identify and control the export-controlled
information or technology as required by the
clause; or

(2) Negotiate a contract modification that
eliminates the requirement for performance
of work that would involve export-controlled
information or technology.

(End of clause)

252.204-70ZZ Requirements Regarding
Access to Export-Controlled Information or
Technology.

As prescribed in 204.7304(c), use the
following clause:

REQUIREMENTS REGARDING ACCESS TO
EXPORT-CONTROLLED INFORMATION OR
TECHNOLOGY (XXX 2006)

(a) Definition. Export-controlled
information and technology, as used in this
clause, means information and technology
subject to export controls established in the
Export Administration Regulations (15 CFR
parts 730-774) or the International Traffic in
Arms Regulations (22 CFR parts 120-130).

(b) The parties do not anticipate that in
performance of this contract the Contractor
will generate or need access to export-
controlled information or technology.

(c) If, during performance of this contract,
the Government or the Contractor becomes
aware that the Contractor will generate or
need access to export-controlled information
or technology, it shall notify the other party
and either—

(1) Modify the contract to include the
Defense Federal Acquisition Regulation
Supplement clause 252.204-70XX,
Requirements for Contracts Involving Export-
Controlled Information or Technology, and
identify and control the export-controlled
information or technology as required by the
clause; or

(2) Negotiate a contract modification that
eliminates the requirement for performance
of work that would involve export-controlled
information or technology.

(End of clause)

252.235-7002, 252.235-7003, 252.235—
7010, and 252.235-7011 [Amended]

6. Sections 252.235-7002, 252.235—
7003, 252.235-7010, and 252.235-7011
are amended in the introductory text by
removing ““235.071” and adding in its
place “235.072”.

[FR Doc. E6-13290 Filed 8—11-06; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 224

[Docket No. 040506143-6016-02. I.D.
101205B]

RIN 0648—-AS36

Endangered Fish and Wildlife;
Proposed Rule to Implement Speed
Restrictions to Reduce the Threat of
Ship Collisions with North Atlantic
Right Whales; Extension of Public
Comment Period

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; extension of
public comment period.

SUMMARY: On June 26, 2006, NMFS
proposed regulations to implement
speed restrictions on vessels 65 ft (19.8
m) or greater in overall length in certain
locations and at certain times of the year
along the east coast of the U.S. Atlantic
seaboard to reduce the likelihood of
deaths and serious injuries to
endangered North Atlantic right whales
that result from collisions with ships.
NMFS is extending the public comment
period on the proposed regulations until
October 5, 2006.

DATES: Written comments must be
received at the appropriate address or
facsimile (fax) number (see ADDRESSES)
no later than 5 p.m. local time on
October 5, 2006.
ADDRESSES: Written comments should
be sent to: Chief, Marine Mammal
Conservation Division, Attn: Right
Whale Ship Strike Strategy, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910. Comments may also be sent via
email to shipstrike.comments@noaa.gov
or to the Federal eRulemaking portal:
http://www.regulations.gov (follow
instructions for submitting comments).
Comments regarding the burden-hour
estimates, or any other aspect of the
collection of information requirements

contained in this notice of proposed
rulemaking, should also be submitted in
writing to the Chief, Marine Mammal
Conservation Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910, and to David Rostker, OMB, by
e-mail at David Rostker@omb.eop.gov
or by fax to (202) 395-7285.

FOR FURTHER INFORMATION CONTACT:
Gregory Silber, Ph.D., Fishery Biologist,
Office of Protected Resources, NMFS, at
(301) 713-2322 x152.

SUPPLEMENTARY INFORMATION:
Background

On June 26, 2006, NMFS published a
Proposed Rule to Implement Speed
Restrictions to Reduce the Threat of
Ship Collisions with North Atlantic
Right Whales (71 FR 36299). That
Federal Register notice began NMFS’
60—day public comment period ending
on August 25, 2006.

NMF'S subsequently received a
request by the World Shipping Council
to extend the public comment period so
that its members and the public can
fully review and provide comments on
the proposed rule. Due to the size and
scope of the proposed rule and
accompanying Draft Environmental
Impact Statement, the World Shipping
Council requested additional time to
complete an independent analysis.
Since then, NMFS has received other
requests to extend the public comment
period. In this notice NMFS is
extending the public comment period
until October 5, 2006, in order to allow
adequate time for the World Shipping
Council and others to thoroughly review
and thoughtfully comment on the
proposed rule.

Dated: August 8, 2006.
Samuel D. Rauch, III

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. E6-13323 Filed 8—-11-06; 8:45 am]

BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665

[Docket No. 060724200-6200-01;1.D.
071106G]

RIN 0648—-AT94

Fisheries in the Western Pacific;
Western Pacific Bottomfish and
Seamount Groundfish Fisheries; Guam
Bottomfish Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed Rule; request for
comments.

SUMMARY: This proposed rule would
implement Amendment 9 to the Fishery
Management Plan for Bottomfish and
Seamount Groundfish Fisheries of the
Western Pacific Region (FMP), which
would prohibit large vessels, i.e., those
50 ft (15.2 m) or longer, from fishing for
bottomfish in Federal waters within 50
nm (92.6 km) around Guam, and would
establish Federal permitting and
reporting requirements for these large
bottomfish fishing vessels. The
proposed rule is intended to maintain
viable bottomfish catch rates by small
vessels in the fishery, to sustain
participation by smaller vessels in the
fishery, to maintain traditional patterns
of the bottomfish supply to local Guam
markets, and to provide for the
collection of adequate fishery
information for effective management.
DATES: Comments on the proposed rule
must be received by September 22,
2006.

ADDRESSES: You may submit comments,
identified by 0648—AT94, by any of the
following methods:

¢ Federal e-Rulemaking Portal: hitp://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: AT94Guam@noaa.gov.
Include 0648—AT94 in the subject line
of the message.

e Mail or Hand Delivery: William L.
Robinson, Administrator, NMFS Pacific
Islands Region (PIR), 1601 Kapiolani
Boulevard, Suite 1110, Honolulu, HI
96814—-4700.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to William L.
Robinson (see ADDRESSES), or by e-mail
to David Rostker@omb.eop.gov, or
faxed to 202—-395-7285.

FOR FURTHER INFORMATION CONTACT:
Robert Harman, NMFS PIR, 808—944—
2271.

SUPPLEMENTARY INFORMATION: The
bottomfish fishery operating in Federal
waters around Guam is managed under
the Fishery Management Plan for the
Bottomfish and Seamount Groundfish
Fisheries of the Western Pacific Region
(FMP). Aside from restrictions on the
use of certain destructive fishing
methods that apply to the bottomfish
fisheries throughout the western Pacific
region, the bottomfish fishery in Federal
waters around Guam is mostly
unregulated at this time. Potential
developments in the fishery, however,
led the WPFMC to recommend the
proposed management measures.

The Guam-based small-boat
bottomfish fishery is a mix of
subsistence, recreational, and limited
commercial fishing, particularly in the
summer months when weather
conditions are calm. There are currently
three primary sources of fisheries-
dependent fisheries data for Guam: a
boat-based and shoreline-based creel
surveys conducted by staff of the
Division of Aquatic and Wildlife
Resources (DAWR), a voluntary fish
dealer trip ticket invoice system
coordinated by DAWR staff, and a
voluntary data collection system
established and coordinated by the
Guam Fishermen’s Cooperative with
data submitted to and processed by
DAWR staff.

The boat-based creel survey is a
systematic random sampling of boat-
based participation island-wide and
creel intercept interviews at the three
most frequently-used access points,
namely Agana Boat Basin, Agat Marina,
and Merizo Pier. Vessel launching
ramps are available at each of these
sites, but marina slippage is only
available at the Agana and Agat sites.
The vast majority of fishing activity on
Guam occurs from vessels launched
from trailers for single day trips and the
vast majority of all charter fishing
occurs out of Agana and Agat marinas.

Creel survey sampling frequency and
methodology have fluctuated and have
been modified slightly over the years as
budgets, staff, and data requirements
have changed, but have been fairly
standard since the early 1980s.
Sampling typically has been done on at
least two week days and two weekend
days each month, at each of the three
listed ports, and interviews have been
conducted for all fishing methods
encountered. The charter fishery is
sampled simultaneously with the small
vessel fisheries, but the data are handled
as a separate stratum within the data

processing and reporting systems.
Sampling does not include the primarily
foreign longline fleet operating out of
the Apra Harbor commercial port, or the
short-lived and now inactive larger
vessel commercial bottomfish fishing
ventures.

In general, data from the sampling
programs are expanded to annual or
quarterly estimates of catch, effort, and
species composition by method of
fishing. In recent years there have been
about 10,000-13,000 boat-based fishing
trips per year (CV <10%), with about
one third of those using the bottom
fishing method (shallow and deep
combined). Estimated catches fluctuate
even more, e.g., 400,000+ to 800,000+ lb
with bottomfish catches being about
60,000-85,000 1b (CV <20%). As with
all surveys, the more infrequent or rare
an event, the lower the sample size, and
the wider the estimated range of error.

The second type of data available for
the Guam fisheries is based on a
voluntary “trip ticket” invoice system
created by the NMFS Western Pacific
Fisheries Information Network
(WPacFIN), Guam Division of Aquatic
and Wildlife Resources (DAWR), and
the Guam Fishermen’s Cooperative
(Coop) in the early 1980s. This system
was designed to monitor the commercial
sales of fish (purchases made directly
from fishermen) by fish dealers, stores,
and markets. The number of vendors
participating in the program has
fluctuated over the years as new
vendors have come and gone, but the
Coop has maintained its participation
and dominance in volume of purchases
throughout the time series. Invoices
collected through this system record
only the purchase of fish offered for sale
to participating dealers, so do not reflect
the purchases made by non-
participating dealers, stores, etc., or the
portions of catches retained by
fishermen for consumption or other
purposes. Over the years, the annual
estimated percentage coverage of the
total fish sales by Guam’s fishermen that
has been captured by the voluntary
dealer reporting system has ranged from
55% t0 90%.

The third and newest (about one year
old) fisheries data collection system on
Guam is a voluntary data collection
system sponsored and primarily
conducted by the Guam Fishermen’s
Coop in conjunction with WPacFIN,
DAWR, and WPFMC staff. This project
consists of two main data collection
tools, one to collect vessel-level
background fisheries participation data,
and one to capture more detailed trip-
level data on total catch, effort, species
composition, and disposition of catch.
All Coop members were asked to
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participate. In addition, through a series
of outreach efforts, non-members were
also encouraged to participate whenever
possible. The trip-level form collects
very similar data to the DAWR creel
survey interviews, except for individual
fish lengths. When fishermen sell fish to
the Coop, the invoice number is
recorded on the trip form, as well as the
details of catch not sold. Two of the
main purposes of this data collection
process are to augment the DAWR creel
survey interviews and to better
document total catch and effort by
fishermen who sell portions of their
catch. This data collection system is still
in its infancy and should gain
acceptance by a greater percentage of
Guam’s fishermen, especially for the
non-Goop member fishing sector.

Based on the current FMP reporting
and management requirements, these
data collection programs can provide
adequate information about Guam’s
inshore bottomfish fisheries that are
conducted by smaller vessels. Thus, the
proposed rule does not intend to
establish additional data collection
requirements on smaller vessels.

There is a potential component of
Guam’s bottomfish fishery in which
fishermen in relatively large vessels
(i.e., greater than 50 ft or 15.2 m in
length) target deep-slope fish species,
particularly onaga (longtail red snapper,
or flame snapper, Etelis coruscans). This
fishery is currently non-existent, but
several vessels have operated in the
past. The fish were caught on offshore
banks in Federal waters, landed at
Guam’s commercial port, and rather
than entering the local market, exported
by air to foreign markets, especially
Japan. The activity occurred on some or
all of Guam’s southern banks, including
Galvez, 11-Mile, Santa Rosa, White
Tuna, and Baby Banks. Most of the
vessels fishing on these southern banks
targeted the shallow-water bottomfish
complex, but some targeted the deep-
water complex. The banks to the north
of Guam, including Rota Bank, and far
to the west of Guam, including Bank A,
appear not to have been fished at this
time.

The potential for large-vessel
bottomfish fishing activity to resume on
the offshore banks prompted concerns
about fishery information being
inadequate for effective management,
the potential for small-vessel catch rates
to decline to non-viable levels, threats to
sustained participation by smaller
vessels in the fishery, and disruptions to
traditional patterns of supply of
bottomfish products to the local market.

This amendment has the following
objectives:

e To ensure that adequate
information is routinely collected for
the large-vessel export-oriented
bottomfish fishery taking place in
Federal waters around Guam;

¢ To maintain adequate opportunities
for small-scale commercial, recreational,
and subsistence bottomfish fishermen in
Federal waters around Guam;

e To provide for sustained
community participation by smaller
vessels in the Guam bottomfish fishery;
and

o To encourage consistent availability
of fresh, locally caught deepwater
bottomfish products to Guam
consumers.

After considering a wide range of
management options, including many
options suggested by the public during
a public scoping process, the WPFMC
analyzed the likely effects of four
management alternatives, as follows:

1. No action;

2. Federal permits and logbook
requirements for large vessels, i.e., 50 ft
(15.2 m) or longer, that land bottomfish
management unit species in Guam, and
a closure of all Federal waters within 50
nm (92.6 km) of Guam to bottomfish
fishing by large bottomfish vessels;

3. A landing limit for onaga of 250 1b
(113.4 kg) per trip for fishing trips in
Federal waters around Guam; and

4. A limited access program for the
bottomfish fishery in Federal waters
around Guam.

The WPFMC recommended to NMFS
to implement the measures in preferred
Alternative 2 (large vessel permits,
reporting, and closed area). Alternative
2 is expected to maintain the
opportunity for viable bottomfish catch
rates for smaller vessels, sustained
community participation by smaller
vessels, and local supply of fresh
bottomfish, but it would decrease the
opportunity for large-scale vessels to
harvest bottomfish at well-known banks
and require them to search elsewhere
for new bottomfish grounds. However,
taking no action could lead to greatly
reduced bottomfish populations and
catch rates within the fishing range of
Guam’s small-vessel fleet if the large-
vessel fishery and associated concerns
were to develop. Economic, social, and
cultural costs would be high for the
small-vessel fishery, which does not
have the range or capacity to travel to
more distant seamounts to obtain higher
bottomfish catch rates.The WPFMC
rejected Alternative 1 (no action)
because of the risks it brings in terms of
maintaining viable bottomfish catch
rates, providing for sustained
community participation by smaller
vessels in the fishery, and maintaining

a consistent availability of locally
caught fish to the Guam market.

The WPFMC did not recommend
Alternative 3 (250 1b or 113.4 kg trip
limit for onaga) because, although it
would likely help achieve the
management objectives, it would
encourage high-grading of onaga by fish
quality, resulting in greater onaga
bycatch than under other alternatives,
and it might needlessly inhibit fishery
efficiency in the waters beyond the
range of small vessels of the Guam
bottomfish fishery.

Alternative 4 (limited access program)
would provide more complete fishery
information than Alternative 2 (through
vessel logbooks for all participants) and
provide more finely-tuned and
adjustable control over total bottomfish
fishing effort and the distribution of
fishing effort by vessel size. The
WPFMC did not recommend Alternative
4, however, because its advantages
would come at greater cost than
Alternative 2, at least in the short term.
These greater costs would include those
associated with administration,
enforcement, and monitoring,
compliance on the part of fishery
participants, and a likelihood of
individuals being denied the
opportunity to participate in the fishery.
Given the problem being addressed, and
that existing data collection programs
can provide adequate information about
Guam’s inshore bottomfish fisheries that
are conducted by smaller vessels, these
costs do not appear to be justified at this
time.

While Alternative 2 is expected to
succeed in achieving the objectives of
the action, it is difficult to predict to
what extent. For example, it is possible
that the type of fishery development this
action is aimed at curbing (i.e., large-
scale, export-oriented fishing) would
take place on more or less the same
scale under Alternative 2 (e.g., using
vessels less than 50 ft or 15.2 m in
length) as it would under the no-action
scenario. In that case, further
management action might be needed in
the future if the large vessel fishery and
associated concerns were to develop.

Public comments are being solicited
on the FMP amendment through the end
of the comment period stated in the
Announcement of Availability. The
Announcement of Availability was
published on July 24, 2006 (71 FR
41770), and the comment period ends
on September 22, 2006. Public
comments on the proposed rule must be
received by the end of the comment
period on the FMP amendment, as
published in the Announcement of
Availability, to be considered in the
approval/disapproval decision on the
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amendment. All comments received by
the end of the comment period on the
amendment, whether specifically
directed to the amendment or to the
proposed rule, will be considered in the
approval/disapproval decision.
Comments received after that date will
not be considered in the approval/
disapproval decision on the
amendment. To be considered,
comments must be received by close of
business on the last day of the comment
period, not postmarked or otherwise
transmitted by that date.

An Environmental Assessment (EA)
was prepared for this amendment.
Copies of the FMP, Amendment 9, and
the EA, Regulatory Impact Review (RIR),
and Initial Regulatory Flexibility
Analysis (IRFA) may be obtained from
William L. Robinson (see ADDRESSES).

Classification

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

This proposed rule contains
collection-of-information requirements
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act (PRA). These requirements will be
submitted to OMB for approval. The
public reporting burden for these
requirements is estimated to be 30 min
for a new permit application, and 5 min
for completing a fishing logbook each
day. Each estimate includes time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Public comment is sought regarding
whether these proposed collections of
information are necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility,
the accuracy of the burden estimate,
ways to enhance the quality, utility, and
clarity of the information to be
collected, and ways to minimize the
burden of the collection of information,
including through the use of automated
information technology. Written
comments regarding the burden-hour
estimates or other aspects of the
collection-of-information requirements
contained in this rule may be submitted
to William L. Robinson (see ADDRESSES),
by e-mail to
David Rostker@omb.eop.gov, or fax
202—-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject

to the requirement of the PRA, unless
that collection of information displays a
currently valid OMB control number.

An IRFA was prepared that describes
the economic impact that this proposed
rule, if adopted, would have on small
entities. A description of why the action
is being considered, the objectives and
legal basis for the action, and a
description of the action, may be found
at the beginning of this section.

The Small Business Administration
defines a commercial fishing business as
a small entity if annual gross receipts
are less than $4.0 million. All
bottomfish vessels impacted by this
rulemaking are considered to be small
entities under this definition. Therefore,
there are no economic impacts resulting
from disproportionality between large
and small vessels. A summary of the
analysis follows.

Number of Affected Small Entities

The proposed alternative is expected
to potentially impact as many as 1-3
bottomfish vessels of length greater than
50 ft (15.2 m) that have previously
operated, but are not currently
operating, in Federal waters within 50
nm (92.6 km) of Guam. Alternative 3,
which would implement a trip limit on
onaga, alternative 4, which would
implement limited access, and the no-
action alternative 1 would impact 100—
300 bottomfish vessels operating in
Federal waters around Guam, regardless
of their size.

Duplicating, Overlapping, and
Conflicting Federal Rules

To the extent practicable, it has been
determined that there are no Federal
rules that may duplicate, overlap, or
conflict with the proposed rule.

Effects of the Proposed Rule on Small
Entities

All alternatives considered in this
action would implement permitting,
recordkeeping, and reporting
requirements for vessels engaged in the
fishery. Costs associated with obtaining
permits and keeping and reporting
information in logbooks would be
minimal, as described below.

No-Action Alternative 1

The no-action alternative would be
economically preferable to large vessels
when compared to the proposed
alternative, and would be economically
preferable to all vessels when compared
to alternative 3. However, because of the
risks it brings in terms of maintaining
viable bottomfish catch rates, providing
for sustained participation by smaller
vessels in the fishery, and maintaining
a consistent availability of locally

caught fish to the Guam market, this
alternative has been determined to not
be consistent with National Standards 1,
4, and 8 of the Magnuson- Stevens
Fishery Conservation and Fishery
Management Act and was not chosen.

Proposed Alternative 2

Because data on costs and revenues
for the large-vessel component of the
fishery are not available, impacts to the
profitability of the 1-3 vessels that
could potentially be impacted by this
rulemaking cannot be directly
estimated. Implementation of the rule
would require the affected vessels to
search elsewhere for new bottomfish
grounds, to relocate to the Northern
Mariana Islands (NMI) to engage in
deepwater trips for bottomfish at the
islands and banks north of Saipan, or to
change gear and enter another fishery.
Regardless of their choice, it is likely
that these vessels would experience
adverse economic impacts in the form of
reductions in potential profitability
under this proposed rule. The extent of
the impacts would depend on the
opportunity costs of each individual
vessel relative to the profits previously
earned in the bottomfish fishery off of
Guam.

Alternative 3

As in the case of the proposed
alternative, without comprehensive
information on vessel cost and
revenues, the effects on individual
vessel profitability from implementation
of a 250-1b trip limit for onaga cannot
be estimated with confidence.
According to the Expanded Offshore
Creel Survey in 2004, about 300—400
individual boats participated in the
Guam bottomfish fishery, catching about
7,000 1b of onaga, and fisherman
received an average price of just less
than $5.00/1b for onaga.

Trip limits would likely not have a
beneficial economic impact on vessels
engaged in this fishery, but the negative
impact would vary among individual
vessels depending upon their average
catch of onaga and their overall profit
margins from harvesting operations. If a
vessel typically caught less than the trip
limit, there would be no economic
impact. However, if a vessel typically
caught greater than the trip limit there
would be an economic loss exacerbated
by the added expense of culling and
discarding the overage catch of onaga.
Size of vessel is not an accurate basis to
measure profit margins, i.e., it would
not be correct to assume that smaller
vessels have smaller profit margins and
would be impacted to a greater extent
than larger vessels from implementation
of a trip limit.
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Although a large proportion of the
Guam bottomfish fishing fleet would be
subject to the 250—pound trip limit on
onaga, it would actually affect only a
small proportion of the fleet. It would
directly affect the fishing behavior of
only those fishery participants that have
both the capacity and the interest to
land more than 250 Ib of onaga during
a single fishing trip. The precise number
of entities capable of landing this
amount of onaga is not known, but it is
probably less than half of the 300 to 400
vessels that have reported BMUS
landings in Guam in each of the last few
years. Based on anecdotal reports that
the members of the Guam Fishermen’s
Cooperative Association have agreed
among themselves to land no more than
250 pounds of onaga per trip, the
number of entities interested in landing
this amount of onaga is probably no
more than a few. These few “‘large
commercial enterprises” probably
overlap to a large extent with the “large-
vessel” small entities that would be
affected under Alternative 2.

Like Alternative 2, the 250—pound
trip limit on onaga of Alternative 3
would constrain the ability of large
commercial enterprises (rather than
large vessels, per se) to operate in the
Guam bottomfish fishery. The responses
of directly affected small entities to the
measure and the economic effects on
them would therefore be of the same
type as those described for Alternative
2. Which of the two alternatives would
be more constraining in terms of the
economic efficiency of fishing
operations is not possible to predict.
The trip limit would apply to fishing
anywhere in the EEZ around Guam, not
just within 50 nm of shore, so in that
sense it would be more constraining
than Alternative 2. It is not known
whether Alternative 3 would result in
the economic viability of any affected
entities being put at substantial risk.

Alternative 4

For the reasons discussed above,
profitability measures cannot be
estimated for this alternative. Vessels
that would not qualify for a limited
access permit would face the same
adverse economic impacts as those
displaced from the fishery under the
proposed alternative. By avoiding the
adverse stock and crowding effects
associated overcapitalized fisheries,
those vessels that would qualify would
be expected to benefit economically
from this measure by maintaining or
improving profitability in a stable
economic environment.

The criteria that would be used to
determine who and how many
participants would be eligible for

permits have not been formulated, so it
is not possible to rigorously predict how
fishery participants would respond or
how they would be affected. The limited
access program would be designed in
such a way as to achieve specified
management objectives (success being
subject to the availability of information
needed for program design), presumably
including those objectives already
specified in the FMP. Given that FMP
Objective 5 is to “maintain existing
opportunities for rewarding experiences
by small-scale commercial, recreational,
and subsistence fishermen, including
native Pacific islanders,” the program
would presumably be designed so as to
minimize the adverse impacts on
existing participants, particularly small-
scale participants, possibly at the
expense of large participants. Any short-
term adverse economic effects of
Alternative 4 would therefore probably
be felt by largely the same entities as
those that would be adversely affected
under Alternatives 2 and 3, and their
responses and the economic effects on
them would therefore be of the same
type as those described for Alternatives
2 and 3. Which of the three would be
more constraining in terms of the
economic efficiency of fishing
operations is not known. It is not known
whether Alternative 4 would result in
the economic viability of any affected
entities being put at substantial risk.

List of Subjects in 50 CFR Part 665

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaii, Hawaiian
natives, Northern Mariana Islands,
Pacific Remote Island Areas, Reporting
and recordkeeping requirements.

Dated: August 8, 2006.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 665 is proposed
to be amended as follows:

PART 665—FISHERIES IN THE
WESTERN PACIFIC

1. The authority citation for part 665
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §665.12, add the definition of
“Guam bottomfish permit”” and revise
the definition of “Large vessel” as
follows:

§665.12 Definitions.
* * * * *

Guam bottomfish permit means the
permit required by § 665.61(a)(4) to use
a large vessel to fish for, land, or

transship bottomfish management unit
species shoreward of the outer boundary
of the Guam subarea of the bottomfish
fishery management area.

* * * * *

Large vessel means, as used in
§§665.22, 665.37, 665.38, 665.61,
665.62, and 665.70, any vessel equal to
or greater than 50 ft (15.2 m) in length

overall.
* * * * *

3. In §665.13, revise paragraph (f)(1)
to read as follows:

§665.13 Permits and fees.

* * * * *

(f) Fees. (1) PIRO will not charge a fee
for a permit issued under subpart D or
F of this part, for a Ho’omalu Zone
limited access permit, or for a Guam
bottomfish permit issued under
§665.61.

* * * * *

4. In §665.14, revise paragraph (a) to
read as follows:

§650.14 Reporting and recordkeeping.

(a) Fishing record forms. The operator
of any fishing vessel subject to the
requirements of §§665.21, 665.41,
665.61(a)(4), 665.81, or 665.602 must
maintain on board the vessel an
accurate and complete record of catch,
effort, and other data on report forms
provided by the Regional Administrator.
All information specified on the forms
must be recorded on the forms within
24 hr after the completion of each
fishing day. The original logbook form
for each day of the fishing trip must be
submitted to the Regional Administrator
within 72 hr of each landing of
management unit species. Each form
must be signed and dated by the fishing

vessel operator.
* * * * *

5.In § 665.61, revise paragraph (a)(1)
and add paragraph (a)(4) to read as
follows:

§665.61

(a) Applicability. (1) The owner of any
vessel used to fish for bottomfish
management unit species in the
Northwestern Hawaiian Islands Subarea
or Guam Subarea must have a permit
issued under this section and the permit
must be registered for use with the

vessel.
* * * * *

(4) A fishing vessel of the United
States must be registered for use under
a Guam bottomfish permit if that vessel
is a large vessel and is used to fish for,
land, or transship bottomfish
management unit species shoreward of
the outer boundary of the Guam subarea

Permits.
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of the bottomfish fishery management
area.

6. In §665.62, add paragraphs (f), (g),
and (h) to read as follows:

§665.62 Prohibitions.
* * * * *

(f) Use a large vessel that does not
have a valid Guam bottomfish permit
registered for use with that vessel to fish
for, land, or transship bottomfish
management unit species shoreward of
the outer boundary of the Guam subarea
of the bottomfish fishery management
area in violation of § 665.61(a).

(g) Use a large vessel to fish for
bottomfish management unit species
within the Guam large vessel bottomfish
prohibited area, as defined in
§665.70(b).

(h) Land or transship, shoreward of
the outer boundary of the Guam subarea
of the bottomfish fishery management
area, bottomfish management unit
species that were harvested in violation
of §665.62(g).

7. Under subpart E, add a new
§665.70 to read as follows:

§665.70 Bottomfish fishery area
management.

(a) Large vessel bottomfish prohibited
area. A large vessel of the United States
may not be used to fish for bottomfish
management unit species in any large
vessel bottomfish prohibited area as
defined in paragraph (b) of this section.

(b) Guam large vessel bottomfish
prohibited area (Area GU- 1). The large
vessel bottomfish prohibited area
around Guam means the waters of the
US EEZ surrounding Guam that are

enclosed by straight lines connecting
the following coordinates in the order
listed:

Point N. lat. W. long.
GU-1-A 14° 23 43”7 | 144° 27’ 36"
GU-1-B 14° 10’ 144° 11’
GU-1-C 13° 50 143° 52
GU-1-D 13° 17’ 143° 46’
GU-1-E 12° 50 143° 54
GU-1-F 12° 30 144° 14
GU-1-G 12° 25’ 144° 517
GU-1-H 12° 35’ 144° 15’
GU-1-l 12° 57 145° 33’
GU-1-J 13° 12/ 145° 43’
GU-1-K 13° 29'44” 145° 48’ 27”7
GU-1-A 14° 23" 43”7 | 144° 27’ 36"
* * * * *

[FR Doc. E6-13269 Filed 8—-11-06; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Farm Service Agency

Temporary Storage for Grain
Warehouse Operators Licensed Under
the United States Warehouse Act

AGENCY: Farm Service Agency, USDA.
ACTION: Notice.

SUMMARY: The Farm Service Agency
(FSA) announces, for the 2006 crops of
wheat, corn, and grain sorghum, the
conditions under which temporary
storage space may be licensed under the
United States Warehouse Act (USWA).
DATES: August 14, 2006.

FOR FURTHER INFORMATION CONTACT:
Roger Hinkle, USWA Program Manager,
USDA, Farm Service Agency,
Warehouse and Inventory Division,
1400 Independence Avenue, SW., STOP
0553, Washington, DC 20250-0553;
Telephone (202) 720-7433; Electronic
mail: Roger.Hinkle@wdc.usda.gov.
Persons with disabilities who require
alternative means for communication
for regulatory information (Braille, large
print, audiotape, etc.) should contact
USDA’s TARGET Center at (202) 720-
2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:

Background

The 2006 grain harvest is expected to
exceed available commercial grain
storage space in certain areas. USWA
grain licensees may request, through
FSA, licensing of temporary grain
storage space under the USWA (7 U.S.C.
241 et. seq.) under the terms announced
in this notice.

Temporary Grain Storage
Requirements

Upon written application, the USWA
will continue to authorize and license
the use of temporary grain storage space.
Such space may be used from the time
of initial licensing until July 1, 2007.
Temporary grain storage structures must

be operated in conjunction with a
USWA-licensed grain warehouse.

In addition:

1. An asphalt, concrete, or other
approved base material must be used.

2. Rigid self-supporting sidewalls
must be used.

3. Aeration must be provided.

4. Acceptable covering, as determined
by FSA, must be provided.

5. Grain must be fully insured for all
losses.

6. Warehouse operators must meet all
financial and bonding requirements of
the USWA.

7. Warehouse operators must
maintain a separate record of all grain
stored in temporary grain storage space
and must account for such grain in the
Daily Position Record.

Application for Temporary Grain
Storage

USWA licensees should direct
questions regarding the use of
temporary grain storage to Terry
Chapman, Chief, Licensing Branch,
Warehouse License and Examination
Division, at: Kansas City Commodity
Office, Mail Stop 9148, P.O. Box
419205, Kansas City, MO 64141-6205.
Telephone: 816-926—6474; Facsimile:
816-926—1774, E-mail:
terry.chapman@kcc.usda.gov.

Warehouse Operator’s Liability

The authorization and licensing of
temporary grain storage space does not
relieve warehouse operators of their
obligations under the USWA or 7 CFR
part 735.

Warehouse operators are responsible
for the quantity and quality of grain
stored in temporary grain storage space
to the same extent as their liability for
licensed grain storage space. All grain
stored in temporary grain storage space
is considered a part of the warehouse
operator’s commingled grain inventory.

The Department of Agriculture
strongly recommends that warehouse
operators review their warehouse
security plans and conduct a prudent
risk assessment in connection with the
application of temporary grain storage
space. Warehouse operators may want
to pay particular attention to threats that
may not have been considered
significant in the past and consider
restricting access to facilities to
authorized personnel only.

Limitation

Licensing of temporary grain storage
is limited to wheat, corn, and grain
sorghum.

Signed in Washington, DC on July 31,
2006.

Teresa C. Lasseter,

Administrator, Farm Service Agency.

[FR Doc. E6-13223 Filed 8—11-06; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Forest Service

Mendocino Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Mendocino County
Resource Advisory Committee will meet
August 18, 2006 (RAC) in Willits,
California. Agenda items to be covered
include: (1) Approval of minutes, (2)
Handout Discussion, (3) Public
Comment, (4) Financial Report, (5) Sub-
committees, (6) Matters before the
group, (7) Discussion—approval of
projects, (8) Next agenda and meeting
date.

DATES: The meeting will be held on
August 18, 2006, from 9 a.m. until
12 noon.

ADDRESSES: The meeting will be held at
the Mendocino County Museum,
located at 400 E. Commercial St.,
Willits, California.

FOR FURTHER INFORMATION CONTACT:
Roberta Hurt, Committee Coordinator,
USDA, Mendocino National Forest,
Covelo Ranger District, 78150 Covelo
Road, Covelo, CA 95428. (707) 983—
8503; E-mail rhurt@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Persons
who wish to bring matters to the
attention of the Committee may file
written statements with the Committee
staff by August 12, 2006. Public
comment will have the opportunity to
address the committee at the meeting.

Dated: August 6, 2006.
Blaine Baker,
Designated Federal Official.
[FR Doc. 06—6892 Filed 8—11-06; 8:45am]
BILLING CODE 3410-11-M



Federal Register/Vol. 71, No. 156/Monday, August 14, 2006/ Notices

46447

DEPARTMENT OF AGRICULTURE
Forest Service

Glenn/Colusa County Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Glenn/Colusa County
Resource Advisory Committee (RAC)
will meet in Willows, California.
Agenda items to be covered include: (1)
Introductions, (2) Approval of Minutes,
(3) Public Comment, (4) Project
Proposals/Possible Action, (5) General
Discussion, (6) Next Agenda.

DATES: The meeting will be held on
August 28, 2006, from 1:30 p.m. and
end at approximately 4:30 p.m.

ADDRESSES: The meeting will be held at
the Mendocino National Forest
Supervisor’s Office, 825 N. Humboldt
Ave., Willows, CA 95988. Individuals
wishing to speak or propose agenda
items must send their name and
proposals to Tricia Christofferson,
Acting DFO, 825 N. Humboldt Ave.,
Willows, CA 95988.

FOR FURTHER INFORMATION CONTACT:
Bobbin Gaddini, Committee
Coordinator, USDA, Mendocino
National Forest, Grindstone Ranger
District, 825 N. Humboldt Ave.,
Willows, CA 95939. (530) 934—-1268;
E-mail: ggaddini@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting. Public input sessions will
be provided and individuals who made
written requests by August 24, 2006 will
have the opportunity to address the
committee at those sessions.

Dated: August 8, 2006.
Tricia Christofferson,
Acting Designated Federal Official.
[FR Doc. 06—6893 Filed 8—11-06; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
International Trade Administration
(A-583-008, A-583-814)

Continuation of Antidumping Duty
Orders on Certain Circular Welded
Carbon Steel Pipes and Tubes from
Taiwan, and Circular Welded Non-
Alloy Steel Pipe from Taiwan

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the Department) and the
International Trade Commission (ITC)
that revocation of the antidumping duty
orders on certain circular welded carbon
steel pipes and tubes from Taiwan, and
circular welded non-alloy steel pipe
from Taiwan, would likely lead to
continuation or recurrence of dumping,
the Department is publishing notice of
continuation of these antidumping duty
orders.

EFFECTIVE DATE: August 14, 2006

CONTACT INFORMATION: Martha Douthit
or Dana Mermelstein, AD/CVD
Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone:(202) 482-5050 or (202) 482—
1391, respectively.

SUPPLEMENTARY INFORMATION:

Scope of the Orders

Certain Circular Welded Carbon Steel
Pipes and Tubes from Taiwan - (A-583-
008)

Imports covered by this antidumping
duty order are shipments of certain
circular welded carbon steel pipes and
tubes. The Department defines such
merchandise as welded carbon steel
pipes and tubes of circular cross section,
with walls not thinner than 0.065 inch
and 0.375 inch or more but not over 4
1/2 inches in outside diameter. These
products are commonly referred to as
“standard pipe” and are produced to
various American Society for Testing
Materials Specifications, most notably
A-53, A—120, or A-135. Standard pipe
is currently classified under
Harmonized Tariff Schedule of the
United States (HTSUS) item numbers
7306.30.5025, 7306.30.5032,
7306.30.5040, and 7306.30.5055.
Although the HTSUS subheading is
provided for convenience and customs
purposes, the written description of the
merchandise under this antidumping
duty order is dispositive.

Circular Welded Non-Alloy Steel Pipe
from Taiwan- (A-583-814)

The products covered by this order
are: (1) Circular welded non-alloy steel
pipes and tubes, of circular cross—
section over 114.3 millimeters (4.5
inches), but not over 406.4 millimeters
(16 inches) in outside diameter, with a
wall thickness of 1.65 millimeters (0.065
inches) or more, regardless of surface
finish (black, galvanized, or painted), or
end finish (plain end, bevelled end,
threaded, or threaded and coupled); and
(2) circular welded non—alloy steel
pipes and tubes, of circular cross—
section less than 406.4 millimeters (16
inches), with a wall thickness of less
than 1.65 millimeters (0.065 inches),
regardless of surface finish (black,
galvanized, or painted) or end finish
(plain end, bevelled end, threaded, or
threaded and coupled). These pipes and
tubes are generally known as standard
pipes and tubes and are intended for the
low pressure conveyance of water,
steam, natural gas, air, and other liquids
and gases in plumbing and heating
systems, air conditioning units,
automatic sprinkler systems, and other
related uses, and generally meet ASTM
A-53 specifications. Standard pipe may
also be used for light load—bearing
applications, such as for fence tubing,
and as structural pipe tubing used for
framing and support members for
construction or load-bearing purposes
in the construction, shipbuilding,
trucking, farm equipment, and related
industries. Unfinished conduit pipe is
also included in these orders. All carbon
steel pipes and tubes within the
physical description outlined above are
included within the scope of this order,
except line pipe, oil country tubular
goods, boiler tubing, mechanical tubing,
pipe and tube hollows for redraws,
finished scaffolding, and finished
conduit. Standard pipe that is dual or
triple certified/stenciled that enters the
U.S. as line pipe of a kind used for oil
and gas pipelines is also not included in
this order. Imports of the products
covered by this order are currently
classifiable under the following
Harmonized Tariff Schedule (HTS)
subheadings: 7306.30.10.00,
7306.30,50.25, 7306.30.50.32,
7306.30.50.40, 7306.30.50.55,
7306.30.50.85, 7306.30.50.90. Although
the HTS subheadings are provided for
convenience and customs purposes, our
written description of the scope of these
proceedings is dispositive.

Background

On July 5, 2005, the Department
initiated and the ITC instituted sunset
reviews of the antidumping duty orders
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on certain circular welded carbon steel
pipes and tubes from Taiwan, and
circular welded non-alloy steel pipe
from Taiwan, pursuant to section 751(c)
of the Tariff Act of 1930, as amended
(“the Act”). See Initiation of Five-Year
(“Sunset”’) Reviews, 70 FR 38101 (July
1, 2005), and ITC notice of institution
on Certain Pipe and Tube From
Argentina, Brazil, India, Korea, Mexico,
Taiwan, Thailand, and Turkey, 70 FR
38204 (July 1, 2005).

As a result of its review, the
Department found that revocation of the
antidumping duty orders would likely
lead to continuation or recurrence of
dumping, and notified the ITC of the
magnitude of the margins and likely to
prevail were the orders to be revoked.
See Certain Circular Welded Carbon
Steel Pipes and Tubes from India,
Taiwan, Thailand, and Turkey, and
Circular Welded Non-Alloy Steel Pipe
from Brazil, Republic of Korea, Mexico,
and Taiwan: Notice of Final Results of
Expedited Five-Year (““Sunset”) Reviews
of Antidumping Duty Orders, 70 FR
67662 (November 8, 2005).

On July 25, 2006, the ITC determined,
pursuant to section 751(c) of the Act,
that revocation of the antidumping duty
order on certain circular welded carbon
steel pipe from Taiwan, and the
antidumping duty order on circular
welded non-alloy pipes and tubes from
Taiwan, would likely lead to
continuation or recurrence of material
injury to an industry in the United
States within a reasonably foreseeable
time. See Certain Pipe and Tube from
Argentina, Brazil, India, Korea, Mexico,
Taiwan, Thailand, and Turkey, 71 FR
42118 (July 25, 2006) and USITC
Publication 3867 (July 2006) (Inv. Nos.
701-TA-253 and 731-TA-132, 252,
271, 409-410, 532—-534, and 536)
(Second Review)).

As aresult of the determinations by
the Department and the ITC that
revocation of these antidumping duty
orders would likely lead to continuation
or recurrence of dumping, pursuant to
section 751(d)(2) of the Act, the
Department hereby orders the
continuation of the antidumping duty
orders on certain circular welded carbon
steel pipes and tubes from Taiwan (A—
583-008) and circular welded non—alloy
pipe from Taiwan (A-583-814).

U.S. Customs and Border Protection
will continue to collect antidumping
duty cash deposits at the rates in effect
at the time of entry for all imports of
subject merchandise.

The effective date of continuation of
these orders will be the date of
publication in the Federal Register of
this Notice of Continuation. Pursuant to
sections 751(c)(2) and 751(c)(6)(A) of

the Act, the Department intends to
initiate the next five—year reviews of
these orders not later than July 2011.
These five—year (sunset) reviews and
notice are in accordance with section
751(c) of the Act and published
pursuant to section 777(i)(1) of the Act.

Dated: August 7, 2006.
Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E6-13272 Filed 8—11-06; 8:45 am]
BILLING CODE: 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
(A-588-857)

Initiation of Antidumping Duty
Changed Circumstances Review:
Certain Welded Large Diameter Line
Pipe From Japan

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In accordance with section
751(b) of the Tariff Act of 1930, as
amended (“the Act”), and section
351.216(b) of the U.S. Department of
Commerce’s (“the Department”’)
regulations, American Steel Pipe
Division of the American Cast Iron Pipe
Company, Berg Steel Pipe, and Stupp
Corporation, (collectively “petitioners”)
filed a request for a changed
circumstances review to amend the
scope of the order of the antidumping
order on welded large diameter line
pipe (“LDLP”) from Japan. In response
to this request, the Department is
initiating a changed circumstance
review to determine whether to partially
revoke the order with respect to LDLP
from Japan as described below.
EFFECTIVE DATE: August 14, 2006

FOR FURTHER INFORMATION CONTACT:
Abdelali Elouaradia or Judy Lao, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—1374 and (202)
482-7924, respectively.

SUPPLEMENTARY INFORMATION:

Background

On December 6, 2001, the Department
published in the Federal Register the
antidumping duty order on large
diameter welded line pipe (“LDLP”’)
from Japan. See Notice of Antidumping
Duty Order: Welded Large Diameter Line
Pipe from Japan (66 FR 63368)
December 6, 2001; see also Certain
Welded Large Diameter Line Pipe From

Japan: Final Results of Changed
Circumstances Review, (67 FR 64870)
October 22, 2002, revoking the order
with respect to certain merchandise as
described in the “Scope of the Order”
section of this notice, for which there
was no interest in continuation of the
order. On July 17, 2006, petitioners
requested a changed circumstances
review indicating they no longer have
an interest in the following product
being subject to the order: API grade X—
80 having an outside diameter of 21
inches and wall thickness of 0.625 inch
of more.

Scope of Order

The product covered by this
antidumping order is certain welded
carbon and alloy line pipe, of circular
cross section and with an outside
diameter greater than 16 inches, but less
than 64 inches, in diameter, whether or
not stenciled. This product is normally
produced according to American
Petroleum Institute (API) specifications,
including grades A25, A, B, and X
grades ranging from X42 to X80, but can
also be produced to other specifications.
The product currently is classified
under U.S. Harmonized Tariff Schedule
(HTSUS) item numbers 7305.11.10.30,
7305.11.10.60, 7305.11.50.00,
7305.12.10.30, 7305.12.10.60,
7305.12.50.00, 7305.19.10.30,
7305.19.10.60, and 7305.19.50.00.
Although the HTSUS item numbers are
provided for convenience and customs
purposes, the written description of the
scope is dispositive. Specifically not
included within the scope of this
investigation is American Water Works
Association (AWWA) specification
water and sewage pipe, and the
following size/grade combinations of
line pipe:

—Having an outside diameter greater
than or equal to 18 inches and less than
or equal to 22 inches, with a wall
thickness measuring 0.750 inch or
greater, regardless of grade.

—Having an outside giameter greater
than or equal to 24 inches and less than
30 inches, with wall thickness
measuring greater than 0.875 inches in
grades A, B, and X42, with wall
thickness measuring greater than 0.750
inches in grades X52 through X56, and
with wall thickness measuring greater
than 0.688 inches in grades X60 or
greater.

—Having an outside diameter greater
than or equal to 30 inches and less than
36 inches, with wall thickness
measuring greater than 1.250 inches in
grades A, B, and X42, with wall
thickness measuring greater than 1.000
inches in grades X52 through X56, and
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with wall thickness measuring greater
than 0.875 inches in grades X60 or
greater.

—Having an outside diameter greater
than or equal to 36 inches and less than
42 inches, with wall thickness
measuring greater than 1.375 inches in
grades A, B, and X42, with wall
thickness measuring greater than 1.250
inches in grades X52 through X56, and
with wall thickness measuring greater
than 1.125 inches in grades X60 or
greater.

—Having an outside diameter greater
than or equal to 42 inches and less than
64 inches, with a wall thickness
measuring greater than 1.500 inches in
grades A, B, and X42, with wall
thickness measuring greater than 1.375
inches in grades X52 through X56, and
with wall thickness measuring greater
than 1.250 inches in grades X60 or
greater.

—Having an outside diameter equal to
48 inches, with a wall thickness
measuring 1.0 inch or greater, in grades
X-80 or greater.

—Having an outside diameter of 48
inches to and including 52 inches, and
with a wall thickness of 0.90 inch or
more in grade X—-80.

—Having an outsides diameter of 48
inches to and including 52 inches, and
with a wall thickness of 0.54 inch or
more in grade X100.

Initiation of Changed Circumstances
Review

Pursuant to section 751(b)(1) of the
Act, the Department will conduct a
changed circumstances review upon
receipt of information concerning, or a
request from an interested party for a
review of an AD duty order which
shows changed circumstances sufficient
to warrant a review of the order. As
noted above, on July 17, 2006,
petitioners requested, in accordance
with 19 CFR 351.216(b), that the
Department revoke the order with
respect to API grade X—80 having an
outside diameter of 21 inches, and with
a wall thickness of 0.625 inch or more
because they lack interest in
continuation of the order with respect to
this product. Therefore, pursuant to
section 751(b)(1) of the Act and 19 CFR
351.216(b), we are initiating a changed
circumstances review. Although
petitioners have expressed a lack of
interest in the order with respect to the
product in question, they did not claim
that they represent substantially all of
the production of the domestic like
product, nor has the Department made
such a determination. Therefore, the
Department is not, at this time,

preliminarily revoking the AD order
with respect to the product in question
pursuant to 19 CFR 351.222(g)(1)(i).
Interested parties are invited to
comment on this initiation, or to
demonstrate whether petitioners, other
domestic interested parties, or other
producers of LDLP account for
substantially all of the production of the
domestic like product.

Public Comment

Interested parties may submit
comments that the Department will take
into account in the preliminary results
of this review. The due date for filing
any such comments is no later than 15
days after publication of this notice.
Responses to those comments may be
submitted not later than seven days
following submission of the comments.
All written comments must be
submitted in accordance with 19 CFR
351.303.

The Department will publish in the
Federal Register a notice of preliminary
results of changed circumstances
reviews in accordance with 19 CFR
351.221(b)(4) and 351.221(c)(3)(i),
which will set forth the Department’s
preliminary factual and legal
conclusions. Pursuant to 19 CFR
351.221(b)(4)(ii), interested parties will
have an opportunity to comment on the
preliminary results. The Department
will issue its final result of review in
accordance with the time limits set forth
in 19 CFR 351.216(e).

This notice is published in
accordance with sections 751(b)(1) and
of the Act and section 351.221(b) of the
Department’s regulations.

Dated: August 7, 2006.
Joseph A. Spetrini,

Acting Assistant Secretaryfor Import
Administration.

[FR Doc. E6-13271 Filed 8—11-06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 080906C]

Pacific States Marine Fisheries
Commission (PSMFC); Pacific Fishery
Management Council; Public
Workshop

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public workshop.

SUMMARY: The Pacific States Marine
Fisheries Commission, the PSMFC
Recreational Fisheries Information

Network (RecFIN) Technical Committee,
and the Pacific Fishery Management
Council (Council) are hosting a
workshop on the RecFIN data system
which is open to the public.

DATES: The RecFIN workshop will begin
at 1:15 p.m., Monday, August 28, 2006.
The workshop will continue through
Thursday, August 31, 2006 beginning at
8:30 a.m. every morning. The meetings
will end at 5 p.m. each day, or as
necessary to complete business.

ADDRESSES: The RecFIN workshop will
be held at the Marriott Residence Inn,
Downtown at River Place, 2115 SW
River Parkway, Portland, OR 97201;
telephone: (503) 552—9500.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 101, Portland,
OR 97220-1384.

FOR FURTHER INFORMATION CONTACT: Mr.
Russell Porter, PSMFG; telephone: (503)
595-3100; or Mr. John DeVore, Pacific
Fishery Management Council;
telephone: (503) 820-2280.

SUPPLEMENTARY INFORMATION: The
purpose of the RecFIN workshop is for
members of the various RecFIN
Committees, Council Management/
Technical Team representatives,
Council Advisory Panel representatives,
Council Scientific and Statistical
Committee representatives, NOAA
Fisheries and other agency stock
assessment biologists, and the general
public to discuss improvements to the
RecFIN data system to best aid fishery
managers, assessment scientists, and
other users of the RecFIN data system.
The workshop participant’s role will be
development of recommendations and
reports for consideration by the Council
and PSMFC at future meetings.

Although non-emergency issues not
contained in the workshop agenda may
come before the RecFIN workshop
participants for discussion, those issues
may not be the subject of formal
workshop action during this meeting.
RecFIN workshop action will be
restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
Section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the RecFIN workshop
participants’ intent to take final action
to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Ms.
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Carolyn Porter at (503) 820—2280 at least
5 days prior to the meeting date.

Dated: August 9, 2006.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E6-13278 Filed 8—-11-06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 080906A]

South Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of public hearings.

SUMMARY: The South Atlantic Fishery
Management Council (Council) will
convene a series of 8 public hearings
regarding Amendment 14 to the
Snapper Grouper Fishery Management
Plan. Amendment 14 will establish a
series of 8 marine protected areas
(MPAS) in Federal waters off the South
Atlantic to protect a portion of the
population and habitat of long-lived,
slow-growing, deepwater snapper
grouper species (snowy grouper, misty
grouper, speckled hind, yellowedge
grouper, warsaw grouper, golden
tilefish, and blueline tilefish) from
directed fishing pressure. Proposed as
“Type II” MPAs, fishing for and
possession of snapper grouper species
would be prohibited in the area, but
fishermen would be allowed to troll for
pelagic species such as tuna, mackerel,
and billfish. Amendment 14 includes
alternatives for the use of Vessel
Monitoring Systems as an enforcement
tool for the MPAs.

Additionally, the Council intends to
work closely with NOAA Fisheries’
Highly Migratory Species Division to
prohibit the use of bottom longlines by
shark fishermen in the proposed MPAs.
DATES: The public hearings will be held
in September 2006. Written comments
must be received in the Council office
by close of business on September 29,
2006. See SUPPLEMENTARY INFORMATION
for the specific dates and times of the
public hearings.

ADDRESSES: Written comments should
be sent to Bob Mahood, Executive
Director, South Atlantic Fishery
Management Council, One Southpark
Circle, Suite 306, Charleston, SC 29407—
4699, or via email to

SGAM14@safmec.net. Copies of the
Public Hearing Document are available
from Kim Iverson, South Atlantic
Fishery Management Council, One
Southpark Circle, Suite 306, Charleston,
SC 29407-4699; telephone: 843—-571—
4366 or toll free at 866/SAFMC-10.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, South Atlantic Fishery
Management Council, One Southpark
Circle, Suite 306, Charleston, SC 29407—
4699; telephone: 843-571-4366; fax:
843-769—4520; email address:
kim.iverson@safmec.net.

SUPPLEMENTARY INFORMATION:

Public Hearing Dates and Locations

All hearings are scheduled to begin at
6 p.m.
September 5, 2006—Hampton Inn, 678
Citadel Haven Drive, Charleston, SC
29414, Phone: 843-573-1200

September 6, 2006—Baywatch Resort,
2701 S. Ocean Boulevard, N. Myrtle
Beach, SC 29582, Phone: 843—272—4600

September 7, 2006—Holiday Inn
Sunspree, 1706 N. Lumina Avenue,
Wrightsville Beach, NC 28480, Phone:
910-256-2231

September 11, 2006—Holton’s
Seafood Restaurant, 13711 E.
Oglethorpe Hwy., Midway, GA 31320,
Phone: 912-884-9151

September 12, 2006—Hampton Inn St.
Augustine, 430 A1A Beach Boulevard,
St. Augustine, FL 32080, Phone: 904—
471-4000

September 13, 2006—Hutchinson
Island Marriott , 555 NE Ocean
Boulevard, Stuart, FL. 34996, Phone:
772—-225-3700

September 14, 2006—Islander Resort,
MM 82.1 Oceanfront, Islamorada, FL
33036, Phone: 305-664—2031

September 19, 2006—The Westin, 2
Grasslawn Avenue, Hilton Head, SC
29928, Phone: 843-681—4000.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) by September 1, 2006.

Dated: August 9, 2006.

Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E6-13279 Filed 8-11-06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF EDUCATION

National Mathematics Advisory Panel

AGENCY: National Mathematics Advisory
Panel, U.S. Department of Education.

ACTION: Notice of Open Meeting &
Public Hearing.

SUMMARY: This notice sets forth the
schedule and proposed agenda of an
upcoming meeting, including a public
hearing, with members of the National
Mathematics Advisory Panel. The notice
also describes the functions of the
Panel. Notice of this meeting is required
by section 10(a)(2) of the Federal
Advisory Committee Act and is
intended to notify the public of their
opportunity to attend.

DATES: Wednesday, September 13, 2006,
and Thursday, September 14, 2006.
TIMES: Meetings on September 13, 2006:
9 a.m.—12 noon; and September 14,
2006: 9-11 a.m.

ADDRESSES: All meetings and the open
session for public comment will be held
at the Broad Institute, Auditorium, First
Floor, 7 Cambridge Center (415 Main
Street), Cambridge, MA 02142.

FOR FURTHER INFORMATION CONTACT:
Tyrrell Flawn, Executive Director,
National Mathematics Advisory Panel,
400 Maryland Avenue, SW.,
Washington, DC 20202; telephone: (202)
260-8354.

SUPPLEMENTARY INFORMATION: The Panel
was established by Executive Order
13398. The purpose of this Panel is to
foster greater knowledge of and
improved performance in mathematics
among American students, in order to
keep America competitive, support
American talent and creativity,
encourage innovation throughout the
American economy, and help State,
local, territorial, and tribal governments
give the nation’s children and youth the
education they need to succeed.

The September 13 meeting will
include testimony from the National
Council of Teachers of Mathematics, the
National Science Foundation, the
American Competitiveness Council, and
major mathematics textbook publishers.
Individuals interested in attending the
meeting are advised to register in
advance to ensure space availability.
Please contact Jennifer Graban at (202)
260—1491 or by e-mail at Jennifer.
Graban@ed.gov by Friday, September 8,
2006.

The September 14 meeting will begin
with an Open Public Session from 9 to
10 a.m. At that time, the public is
invited to comment on elements of the
Executive Order and the Panel’s work.
Immediately following, from 10 to 11
a.m., the four task groups—Conceptual
Knowledge and Skills, Learning
Processes, Instructional Practices, and
Teachers—will report on their progress.

If you are interested in giving
testimony during the public session on
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September 14th, please contact Jennifer
Graban at (202) 260-1491 or
Jennifer.Graban@ed.gov by Friday,
September 8, 2006, to reserve time on
the agenda. Please include your name,
the organization you represent, if
appropriate, and a brief description of
the issue you would like to present.
Presenters will be allowed five minutes
to make their comments. Presenters are
requested to submit three written copies
and an electronic file (CD or diskette) of
their comments at the meeting, which
should be labeled with their name and
contact information. Individuals
interested in solely attending the
meeting are advised to register in
advance to ensure space availability.

Given the expected number of
individuals interested in providing
comments at the meeting, reservations
for presenting comments should be
made as soon as possible. Reservations
will be processed on a first-come, first-
served basis. Persons who are unable to
obtain reservations to speak during the
meeting are encouraged to submit
written comments. Written comments
will be accepted at the meeting site or
via e-mail at Jennifer.Graban@ed.gov. If
you will be emailing written comments,
please do so by Friday, September 1,
2006.

The Panel will submit to the
President, through the Secretary, a
preliminary report not later than
January 31, 2007, and a final report not
later than February 28, 2008. Both
reports shall, at a minimum, contain
recommendations, based on the best
available scientific evidence.

The meeting site is accessible to
individuals with disabilities.
Individuals who will need
accommodations in order to attend the
meeting, such as interpreting services,
assistive listening devices, or materials
in alternative format, should notify
Jennifer Graban at (202) 260-1491 or
Jennifer.Graban@ed.gov no later than
September 8, 2006. We will attempt to
meet requests for accommodations after
this date, but cannot guarantee their
availability.

Records are kept of all Panel
proceedings and are available for public
inspection at the staff office for the
Panel, from the hours of 9 a.m. to 5 p.m.

Dated: August 9, 2006.
Margaret Spellings,
Secretary, U.S. Department of Education.
[FR Doc. 06—6900 Filed 8—11-06; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Loan Guarantees for Projects That
Employ Innovative Technologies;
Guidelines for Proposals Submitted in
Response to the First Solicitation

AGENCY: Department of Energy (DOE).
ACTION: Notice.

SUMMARY: DOE publishes policy
guidelines that DOE intends to use in
connection with the first solicitation of
proposals for a loan guarantee for
Eligible Projects under Title XVII of the
Energy Policy Act of 2005 that are
expected to contribute to the goals of the
President’s Advanced Energy Initiative.
EFFECTIVE DATE: The guidelines in this
Notice are effective August 14, 2006.
FOR FURTHER INFORMATION CONTACT:
Director, DOE Loan Guarantee Program
Office, 1000 Independence Avenue,
SW., Washington, DC 20585-0121,
Phone: 202-586—8336. Email:
LGProgram@hgq.doe.gov.

With a copy to: Warren Belmar,
Deputy General Counsel for Energy
Policy, Office of the General Counsel,
1000 Independence Avenue, SW.,
Washington, DC 20585—0121.
SUPPLEMENTARY INFORMATION:

Introduction

Title XVII of the Energy Policy Act of
2005 (42 U.S.C. 16511-16514)
authorizes the Secretary of Energy, after
consultation with the Secretary of the
Treasury, to make loan guarantees for
projects that “avoid, reduce, or
sequester air pollutants or
anthropogenic emissions of greenhouse
gases; and employ new or significantly
improved technologies as compared to
commercial technologies in service in
the United States at the time the
guarantee is issued.” Commercial
technology is defined as a technology in
general use in the marketplace. More
specifically, Title XVII identifies ten
discrete categories of projects that are
eligible for a loan guarantee, including
those that employ:

1. Renewable energy systems;

2. Advanced fossil energy technology
(including coal gasification meeting the
criteria in subsection 1703(d));

3. Hydrogen fuel cell technology for
residential, industrial, or transportation
applications;

4. Advanced nuclear energy facilities;

5. Carbon capture and sequestration
practices and technologies, including
agricultural and forestry practices that
store and sequester carbon;

6. Efficient electrical generation,
transmission, and distribution
technologies;

7. Efficient end-use energy
technologies;

8. Production facilities for fuel
efficient vehicles, including hybrid and
advanced diesel vehicles;

9. Pollution control equipment; and
10. Refineries, meaning facilities at
which crude oil is refined into gasoline.

A principal purpose of the Title XVII
loan guarantee program is to encourage
early commercial use in the United
States of new or significantly improved
technologies in energy projects. DOE’s
loan guarantee program is not intended
for technologies in research and
development. Indeed as section 1702(d)
requires a “‘reasonable prospect of
payment” of any loan or debt obligation
issued to a project, technologies for
project proposals should be mature
enough to assure dependable
commercial operations and generate
sufficient revenues, and not solely a
demonstration project (i.e., a project
designated to demonstrate feasibility of
a technology on any scale). DOE
believes that accelerated commercial
use of these new or improved
technologies will help to sustain
economic growth, yield environmental
benefits, and produce a more stable and
secure energy supply.

Today, DOE begins implementation of
Title XVII with two actions. First, DOE
publishes guidelines in the nature of a
general statement of policy that DOE
intends to apply only to the first
solicitation of projects. Second, DOE
makes available the first solicitation for
Pre-Applications for Federal Loan
Guarantees for Projects that Employ
Innovative Energy Technologies by
posting it on the internet at: http://
www.LGProgram.energy.gov/. Neither a
procurement action (under Title 48 of
the Code of Federal Regulations) nor a
financial assistance award (under 10
CFR part 600) is contemplated by these
guidelines and the solicitation. As
further described in the solicitation,
interested parties are being asked to file
an initial Pre-Application for review by
DOE. If the Pre-Application meets the
suggested requirements of these
guidelines, DOE may invite the
interested party to submit a
comprehensive Application.

DOE anticipates receiving a
significant volume of interest in the loan
guarantee program, and therefore plans
to issue multiple solicitations, following
adoption of final regulations within the
next year, that will cover the broad array
of eligible projects under Title XVIL
Applicants who respond to the
solicitation but are not approved for a
loan guarantee may submit a new or
revised proposal in response to future
solicitations under the final regulations
DOE plans to adopt. DOE does not
intend to review Pre-Applications or
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approve loan guarantees for any
proposal that is outside the scope and
does not conform with the specific
requirements of the initial solicitation.
Likewise, only comprehensive
applications submitted by interested
parties that were invited by DOE to
submit a comprehensive application for
a Title XVII loan guarantee as a result
of the initial solicitation will be
considered for a loan guarantee.

While most provisions of today’s
guidelines are not legally binding,
please note that some provisions of
these guidelines are based on non-
discretionary provisions of law in Title
XVII and under the Federal Credit
Reform Act of 1990, 2 U.S.C. 661 et seq.
(“FCRA”). For example, section 1702(f)
of Title XVII specifically limits the term
of the loan guarantee by stating that “the
term of an obligation shall require full
repayment over a period not to exceed
the lesser of (i) 30 years or (ii) 90
percent of the projected useful life of the
physical asset to be financed by the
obligation (as determined by the
Secretary).” Hence, Applicants should
provide a detailed analysis of the
expected and generally accepted life
cycle of the primary technology and
project facility that is the focus of the
financing as DOE cannot issue a
guarantee that will extend beyond 90
percent of such life cycle or a 30-year
term, whichever is shorter.

Moreover, FCRA requires that
Congress must authorize Federal loan
guarantees in an appropriations act in
advance of the execution of a final
binding loan guarantee agreement. See 2
U.S.C. 661c(b). This requirement applies
even though Title XVII allows for the
cost of a loan guarantee, as defined in
2 U.S.C. 661a(5)(C), to be paid by the
recipient, see 42 U.S.C. 16512(b)(2), and
even though today’s guidelines provide
for a Conditional Commitment that will
precede the execution of a final binding
Loan Guarantee Agreement. As a result,
DOE is currently restricted only to
reviewing Pre-Applications and
Applications and entering into
Conditional Commitments until it
obtains the requisite authorization in an
appropriations act. DOE may not enter
into a binding Loan Guarantee
Agreement or issue any loan guarantees
until this appropriations authority has
been granted.

Discussion of the Guidelines

In this portion of the SUPPLEMENTARY
INFORMATION, DOE highlights key
provisions and, as appropriate, explains
the basis for them.

For the first solicitation, these
guidelines set forth the type of
information that interested parties are

expected to include in a Pre-Application
and, if invited by DOE, the type of
information that Applicants should
additionally include in an Application.
Information is also provided in these
guidelines as to the determining factors
that DOE expects to apply in its review
of project proposals. DOE intends to
evaluate each Pre-Application and
Application taking into consideration,
among other things, the requirements
and conditions contained in the
solicitation, the criteria specified under
Title XVII to identify Eligible Projects,
the project’s ability to optimize the
probability of repayment of Guaranteed
Obligations, and how the project
furthers the goals of the President’s
Advanced Energy Initiative.! Please
note that even if a Pre-Application or
Application contains all of the
information specified in these
guidelines, DOE retains the right, in its
sole discretion, to inform any Applicant
that their project proposal has been
denied further review.

The guidelines, in accordance with
Section 1702(c), provide that any loan
guarantee issued by DOE may not
exceed 80 percent of total Project Costs.
Section VII of the guidelines generally
defines Project Costs as those that are
necessary, reasonable, and directly
related to the design, construction, and
startup of a project. Conversely,
excluded costs which are also described
with greater specificity in Section VII of
the guidelines include initial research
and development costs and operating
costs after the facility has been
constructed.

In addition, DOE notes that the
Subsidy Cost of the loan guarantee, as
well as fees paid for by the Borrower for
the Administrative Cost of Issuing a
Loan Guarantee, are excluded from
Project Costs. As defined in 2 U.S.C.
661a(5)(C), the Subsidy Cost is not a
tangible cost associated with the
financing or construction of the project
facility. Rather, it constitutes the
expected long-term liability to the
Federal government in issuing the loan
guarantee. In addition, DOE believes
that it would be undesirable to allow
Borrowers to count the Subsidy Cost
(including the financing cost of a
Borrower paid Subsidy Cost) as a Project
Cost, whether funded by an
appropriation or by payment made by

1One factor that warrants mentioning here is that
a proposed project should be constructed and
operated in the United States. DOE believes that the
environmental benefits and deployment of new
and/or enhanced technologies associated with
projects should reside within the United States. In
such circumstances it will be easier for DOE to
monitor the project, ensure repayment of
guaranteed debt in accordance with section 1702(d),
and enforce its rights in the event of default.

the Borrower. To do so could have the
effect of including the Subsidy Cost as
an allowable cost under the loan
guarantee, and thus put the Federal
government at risk for up to 80 percent
of its Subsidy Cost requirement.
Additionally, the Borrower paid
Subsidy Cost can not be paid from the
proceeds of Federally guaranteed or
funded debt. For similar reasons, fees
required under Section 1702(h) of the
Act to cover DOE’s administrative
expenses are also disallowed from
Project Costs, thereby ensuring that the
loan guarantee does not place the
Federal government at risk for up to
80% of these statutorily required fees.

Consistent with section 1702(b), the
guidelines specify that DOE must
receive either an appropriation for the
Subsidy Cost or payment of that cost by
the Borrower. No funds have been
appropriated for the Subsidy Cost of
loan guarantees; therefore DOE
anticipates that the project(s) approved
pursuant to the first solicitation will
require the Borrower to pay this cost.
The guidelines specify that a Project
Sponsor should include an estimate of
the Subsidy Cost in an Application. In
accordance with 2 U.S.C. 661b(a), DOE
will then perform its own independent
calculation of the Subsidy Cost and will
consult and obtain the approval of the
Office of Management and Budget for
this computation prior to entering into
any Loan Guarantee Agreement. DOE
will also consult with the Secretary of
Treasury prior to entering into any Loan
Guarantee Agreement. The Applicant
will be required to provide updated
project financing information and terms
and conditions not later than 30 days
prior to closing, should any of the terms
of the project financing or project terms
change between Conditional
Commitment and the Loan Guarantee
Agreement.

In addition to the Subsidy Cost,
section 1702(h) also requires DOE to
collect fees to cover the administrative
expenses of issuing loan guarantees. The
guidelines specify that DOE will collect
fees for administrative expenses as
provided for in the Conditional
Commitment, as well as additional fees
during the term of a loan guarantee.
These fees will consist of the
administrative expenses that DOE
incurs during:

(i) The evaluation of the Pre-
Application and Application;

(ii) The offering, negotiation, and
closing of a loan guarantee; and

(iii) The servicing of the loan
guarantee and monitoring the progress
of a project.

Title XVII, and section 1702(h) in
particular, afford DOE discretion with
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respect to how it imposes fees to cover
applicable administrative costs. For this
first solicitation, DOE has elected not to
impose such fees in connection with the
Pre-Application stage. In effect, this
means that Project Sponsors who submit
Pre-Applications and are denied further
consideration will not be charged any
fees for expenses incurred by DOE in
reviewing their Pre-Application
materials. For project proposals that
progress to the Application stage, the
invitation to submit an Application that
DOE will send to Project Sponsors will
specify whether DOE is charging an
Application fee, and the amount of any
such fee. In addition to the Application
fee that DOE may assess, the other
administrative fees that DOE will collect
in connection with the first solicitation
will be from Borrowers who enter into

a Conditional Commitment, in an
amount sufficient to cover DOE’s
administrative expenses applicable to
that Borrower’s Pre-Application,
Application, Term Sheet, Conditional
Commitment, the Loan Guarantee
Agreement, and subsequent monitoring
and servicing expenses. With respect to
future solicitations, DOE may decide to
assess a Pre-Application and/or an
Application fee. DOE will revisit this
issue in the forthcoming regulations that
DOE will propose for public comment
later this year.

As for the financing structure of
proposed projects, Title XVII does not
impose any specific limitations, other
than the guarantee ““shall not exceed an
amount equal to 80 percent of the
project cost of the facility that is the
subject of the guarantee as estimated at
the time at which the guarantee is
issued.” 42 U.S.C. 16512(c). However,
section 1702(d)(1) provides: “No
guarantee shall be made unless the
Secretary determines that there is
reasonable prospect of repayment of the
principal and interest on the obligation
by the borrower.” 42 U.S.C. 16512(d)(1).
DOE believes this statutory provision
requires DOE to make repayment of debt
a very high priority of the loan
guarantee program and authorizes DOE
to adopt policies that ensure that
Borrowers and Lenders have a similar
motivation and use their best efforts to
ensure repayment. Thus, DOE would
prefer to limit the financial risk to the
Federal government from the first loan
guarantees issued under Title XVII as
DOE gains valuable experience and
expertise with these financial and
commercial arrangements. This
intention is bolstered by the mandate of
Section 1702(g)(2)(B), which requires
that “with respect to any property
acquired pursuant to a guarantee or

related agreements, [the Secretary] shall
be superior to the rights of any other
person with respect to the property.”
This statutory provision requires DOE to
possess a first lien priority in the assets
of the project and other collateral
security pledged. Because DOE is not
permitted by Title XVII to adopt a pari
passu financing structure, any holders
of non-guaranteed debt have a
subordinate claim to DOE in the event
of default, and will not be able to
recover on their debt until DOE’s claim
is paid in full.

To harmonize and balance the twin
goals of issuing loan guarantees to
encourage early commercial use of new
or significantly improved technologies
in Eligible Projects while limiting the
financial exposure of the Federal
government, DOE’s first solicitation
expresses a preference that DOE not
guarantee more than 80 percent of the
total face value of any single debt
instrument. Under no circumstance
does DOE intend to guarantee 100
percent of the loan. Accordingly, if a
Borrower seeks a loan guarantee for
more than 80 percent of the face value
of the underlying debt obligation, DOE’s
review of the project proposal to
determine whether to approve a loan
guarantee for such amount will be
predicated on the sufficiency of
evidence presented by the Borrower in
support of a higher guarantee
percentage.? DOE notes however, that
higher guarantee percentages will lead
to higher Subsidy Costs.

For similar reasons of increasing the
probability of repayment, in reviewing
project proposals, DOE intends to
consider whether Project Sponsors will
make a significant financial
commitment to the project. In addition,
DOE intends to consider whether a
Project Sponsor will rely upon other
government assistance (e.g., financial
assistance, tax credits, other loan
guarantees) to support financing,
construction, or operation of the project.
DOE does not intend to disqualify
project proposals that employ other
forms of Federal and non-Federal
government assistance, but in reviewing
proposals, DOE will take into account
how much equity will be invested and
the extent of the financial risk borne by
the Project Sponsor.3

2DOE does not have a preference as to whether
non-Projects Costs, as defined in Section VII of
these guidelines, are financed with debt or equity,
as long as DOE maintains a first lien priority in the
assets of the project and other collateral pledged as
security.

3 Since the guidelines are not substantive
regulations, DOE will not reject project proposals
solely on the basis of the guidelines. However,
Applicants are advised of their heavy burden of

In connection with any loan
guaranteed by DOE that may be
syndicated, traded, or otherwise sold on
the secondary market, DOE will require
that the guaranteed portion and non-
guaranteed portion of the debt
instrument are resold on a pro-rata
basis. The guaranteed portion of the
debt may not be “stripped” from the
non-guaranteed portion, i.e. sold
separately as an instrument fully
guaranteed by the Federal government.

In further support of DOE’s objective
to ensure full repayment of debt, DOE
expects that participating Lenders will
have to meet certain eligibility
requirements, as described in greater
detail in Section VI of these guidelines.
These criteria are intended to ensure
that the Lender has the financial
wherewithal and appropriate experience
and expertise to meet its fiduciary
obligations in connection with the debt
guaranteed by DOE. DOE expects that
the Lender and other appropriate parties
will exercise a high level of care and
diligence in the establishment and
enforcement of the conditions precedent
to all loan disbursements and Borrower
covenants, as provided for in the loan
agreement or related documents,
throughout the term of the loan.
Moreover, DOE also expects each
Lender to diligently perform its duties
in the servicing and collection of the
loan as well as in ensuring that the
collateral package securing the loan
remains uncompromised. The Lender
will also be expected to provide regular,
periodic financial reports on the status
and condition of the loan, consistent
with the terms of the Loan Guarantee
Agreement. The Lender is required to
promptly notify DOE if it becomes
aware of any problems or irregularities
concerning the project or the ability of
the Borrower to make payment on the
loan or other debt obligations.

In addition to the other measures
described above limiting the Federal
government’s risk exposure,
commitments to guarantee loans will
not exceed a face value of $2 billion, in
the aggregate, under the first
solicitation. Commencing with a loan
guarantee program of this size will
allow DOE to achieve considerable
progress in assisting new or
significantly improved energy
technologies to market while also
enabling DOE to gain valuable
experience and expertise that it will
incorporate in program regulations and
apply to future solicitations. DOE
recognizes that some project proposals

justification if they seek to persuade DOE to accept
risk in excess of the outer boundaries of what the
guidelines indicate to be preferable.
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that would otherwise merit full
consideration for a loan guarantee under
these guidelines will, because of DOE’s
self-imposed ceiling on loan guarantee
commitments, have to await full
consideration under future solicitations
issued under the final regulations. To
accommodate concerns of Project
Sponsors whose proposals are deferred
full consideration because they either
exceed or comprise a substantial
amount of the total loan guarantee
commitments available under the first
solicitation, DOE will consider whether
such proposals should be afforded
expedited consideration under the final
regulations, when adopted.

Finally, please note that the
solicitation issued in conjunction with
these guidelines addresses many
important aspects of the application
process, including the relevant period of
time during which Pre-Applications for
loan guarantees may be filed. Because
each project will be unique and each
loan guarantee potentially subjects the
Federal government to significant
financial liability, DOE plans to engage
in a rigorous review of a proposed
project before determining that it may
be eligible for a loan guarantee or
subsequently approving and issuing a
loan guarantee.

National Environmental Policy Act
(NEPA)

Through the issuance of these
guidelines DOE is making no decision
relative to the approval of a loan
guarantee for a particular proposed
project. DOE has therefore determined
that publication of the policy guidelines
is covered under the Categorical
Exclusion found at paragraph A.6 of
Appendix A to Subpart D, 10 CFR Part
1021, which applies to the
establishment of procedural
rulemakings. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required at this time. However,
appropriate NEPA project review will be
conducted prior to execution of a Loan
Guarantee Agreement.

Review Under the Paperwork
Reduction Act

These guidelines provide that Pre-
Applications submitted to DOE in
response to the solicitation and
Applications, if invited by DOE, should
contain certain information. This
collection of information must be
approved by the Office of Management
and Budget pursuant to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) and the procedures
implementing that Act, 5 CFR 1320.1 et
seq. DOE is requesting emergency

processing of the Paperwork Reduction
Act Submission for this collection of
information pursuant to 5 CFR 1320.13.
DOE is requesting that OMB approve the
collection of information prior to the
issuance of the solicitation. This
emergency collection will be valid for
180 days. Shortly after OMB’s approval
of the emergency collection, DOE will
issue a notice seeking public comment
on the information collection and will
submit the proposed collection of
information to OMB for approval
pursuant to 44 U.S.C. 3507(a). An
agency may not conduct or sponsor, and
a person is not required to respond to

a collection of information unless it
displays a currently valid OMB control
number.

Issued in Washington, DC, on August 8,
2006.
James T. Campbell,
Acting Chief Financial Officer.

Loan Guarantees for Projects That
Employ Innovative Technologies;
Guidelines for Proposals Submitted in
Response to First Solicitation Under
Title XVII of the Energy Policy Act of
2005

I. Purpose

These guidelines set forth goals and
procedures that the Department of
Energy (“DOE”) intends to use for
receiving, evaluating, and, after
consultation with the Secretary of the
Treasury, approving applications for
loan guarantees to support Eligible
Projects under Title XVII of the Energy
Policy Act of 2005.

II. Definitions

As used in these guidelines:

A. “Act” means Title XVII of the
Energy Policy Act of 2005 (42 U.S.C.
16511-16514).

B. “Administrative Cost of Issuing a
Loan Guarantee” means the combined
total of all of the administrative
expenses that DOE incurs during:

1. The evaluation of a Pre-Application
and an Application for a loan guarantee;

2. The offering, negotiation, and
closing of a loan guarantee; and

3. The servicing of the loan guarantee
and monitoring the progress of a project
benefiting from a loan guarantee issued
by DOE.

Payment of the Administrative Cost of
Issuing a Loan Guarantee, which is
required to be collected by DOE under
section 1702(h) of the Act, is wholly
distinct and separate from payment of
the Subsidy Cost.

C. “Applicant” means any firm,
corporation, company, partnership,
association, society, trust, joint venture,
joint stock company, or governmental

non-Federal entity, that has the
authority to enter into, and is seeking,

a loan guarantee issued by the Secretary
for a loan or other debt obligation of an
Eligible Project under the Act.

D. “Application” means a written
submission in response to a DOE
invitation to apply for a loan guarantee
that DOE will solicit from Applicant
after reviewing and approving a
completed Pre-Application, and which
should include the items listed in
Section IILF. of these guidelines.

E. “Borrower” means any project
company or entity that enters into a loan
or other debt obligation for an Eligible
Project.

F. “Commercial Technology” means a
technology in general use in the
commercial marketplace, but does not
include a technology solely by use of
such technology in a demonstration
project funded by DOE.

G. “Conditional Commitment”’ means
a Term Sheet offered by DOE and
accepted by the Applicant, with the
understanding of the parties that the
Applicant thereafter satisfies all
specified and precedent funding
obligations, and all other contractual,
statutory, regulatory or other
requirements.

H. “Credit Review Board” means a
board created by DOE in accordance
with Office of Management and Budget
(OMB) Circular A-129 to oversee the
loan guarantee program and approve
loan guarantees for individual projects.

1. “Eligible Project” means a project
located in the United States that meets
the applicable requirements of section
1703 of the Act.

J. “Guaranteed Obligations” means
loans or other debt obligations that the
Secretary guarantees under a Loan
Guarantee Agreement.

K. “Holder”” means any individual or
legal entity that has lawfully succeeded
in due course to all or part of the rights,
title, and interest in a Guaranteed
Obligation.

L. “Lender” or “Eligible Lender”’
means any individual or legal entity,
approved by DOE, formed for the
purpose of, or engaged in the business
of, lending money, including, but not
limited to, commercial banks, savings
and loan institutions, insurance
companies, factoring companies,
investment banks, institutional
investors, venture capital investment
companies, trusts, or other entities
designated as trustees or agents acting
on behalf of bondholders or other
lenders.

M. “Loan Guarantee Agreement”
means a written agreement that, when
entered into by a Borrower, a Lender
and the Secretary pursuant to the Act
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after satisfaction of the conditions
precedent specified in the Conditional
Commitment and any other applicable
contractual, statutory, and regulatory
requirements, establishes the obligation
of the Secretary to guarantee payment of
principal and interest on specified loans
or other debt obligations of a Borrower
to the Lender subject to the terms and
conditions specified in the Loan
Guarantee Agreement. The term ‘“Loan
Guarantee Agreement” has the same
meaning as a ‘‘loan guarantee
commitment” (as defined in section
502(4) of the Federal Credit Reform Act
of 1990 (2 U.S.C. 661a)).

N. “Project Costs,” as described with
greater specificity in Section VII of these
guidelines, means the estimated sum of
the amounts to be expended or accrued
by Borrower for costs that are necessary,
reasonable, and directly related to the
design, construction, and startup of an
Eligible Project.

O. “Project Sponsor” means any
individual, firm, corporation, company,
partnership, association, society, trust,
joint venture, joint stock company or the
like that assumes substantial
responsibility for the development,
financing, and structuring of a project
eligible for a loan guarantee and owns
or controls the Applicant.

P. “Pre-Application” means a written
submission in response to a solicitation
that broadly describes the project
proposal, including the proposed role of
a loan guarantee in the project and the
eligibility of the project to receive a loan
guarantee under the Act, and includes
the items listed in Section IIL.C. of these
guidelines.

Q. “Secretary’”’ means the Secretary of
Energy or designee.

R. “Subsidy Cost’ has the meaning
given the term “cost of a loan
guarantee” within the meaning of
section 502(5)(C) of the Federal Credit
Reform Act of 1990 (2 U.S.C.
661a(5)(C)). The “Subsidy Cost”
represents the net present value, at the
time when the guaranteed loan or other
debt obligation is disbursed, of the
expected liability to the Federal
government from issuing the loan
guarantee, inclusive of estimated
payments to be made by the Federal
government, such as default payments,
and estimated payments to be made to
the Federal government such as
recoveries. The Subsidy Cost amount is
required by section 1702(b) of the Act to
be funded either by an appropriation or
by payment by Borrower. Payment of
the Subsidy Cost is wholly distinct and
separate from payment of the
Administrative Cost of Issuing a Loan
Guarantee.

S. “Term Sheet” means an offering
document issued by DOE that specifies
the general terms and conditions under
which DOE anticipates it may guarantee
payment of principal and accrued
interest on specified loans or other debt
obligations of a Borrower in connection
with an Eligible Project. A Term Sheet
is not a Loan Guarantee Agreement and
imposes no obligation on the Secretary
to execute a Loan Guarantee Agreement.

III. Loan Guarantee Application Process

A. In conjunction with these
guidelines, DOE is issuing a solicitation
announcement to solicit the submission
by Project Sponsors of Pre-Applications
for loan guarantees for projects that
employ innovative technologies. The
guidelines will apply to this first
solicitation; all future solicitations will
be issued pursuant to program
regulations that DOE will promulgate at
a later time.

B. The solicitation announcement
issued in conjunction with these
guidelines contains, among other things,
the following information:

1. A brief description of the Eligible
Projects for which loan guarantee
applications are solicited;

2. The place and time for Pre-
Application submission;

3. The name and address of the DOE
representative whom potential
applicants may contact to receive
further information and a copy of the
solicitation; and

4. The form, format and page limits
applicable to the submission of a Pre-
Application.

C. In response to the solicitation,
interested parties are invited to submit
Pre-Applications to DOE. Pre-
Applications should meet all
requirements specified in the
solicitation; DOE does not intend to
review or approve loan guarantees for
proposals that do not meet the
requirements provided for in the
solicitation. In addition, the Pre-
Application should contain the
following information and
documentation:

1. A completed Pre-Application form
signed by an individual with full
authority to bind the Project Sponsor;

2. A business plan including an
overview of the proposed project
including:

(a) A description of the Project
Sponsors, including their experience in
project investment, development,
construction, operation and
maintenance;

(b) A description of the technology to
be utilized, including its commercial
applications and social uses, the owners
or controllers of the intellectual

property incorporated in and utilized by
such technology, and its
manufacturer(s), and licensees, if any, of
the technology authorized to make the
technology available in the United
States, and whether and how the
technology is or will be made available
in the United States for further
commercial use;

(c) The estimated amount of the total
Project Costs (including escalation and
contingencies);

(d) The timeframe required for
construction and commissioning of the
facility; and

(e) A description of the primary off-
take or revenue-generating agreement(s)
that will primarily provide financial
support for the project.

3. A financing plan overview
describing the amount of equity to be
invested and the sources of such equity,
the amount of the total debt obligations
to be incurred and the funding sources
of all such debt, the anticipated
guarantee percentage of the
Government-guaranteed debt, and a
financial model detailing the
investments and the cash flows
generated from the project over the
project life-cycle;

4. An explanation of what impact the
loan guarantee will have on the interest
rate, debt term, and overall financing
structure for the project;

5. A copy of a commitment letter from
an Eligible Lender expressing its
commitment to provide the required
debt financing necessary to construct
and fully commission the project subject
to commercially reasonable conditions
governing disbursement commonly
included in arm’s length debt financing
arrangements for projects and loan
amounts similar to the proposed project;

6. A copy of the equity commitment
letter(s) from each of the Project
Sponsors and a description of the
sources for such equity;

7. An overview of how the project
will comply with the eligibility
requirements under section 1703 of the
Act;

8. An outline of the potential
environmental impacts of the project
and how these impacts will be
mitigated;

9. A description of the anticipated air
pollution and greenhouse gas reduction
benefits;

10. A description of how the proposed
project advances the President’s
Advanced Energy Initiative; and

11. An executive summary briefly
encapsulating the key project features
and attributes.

D. In reviewing completed Pre-
Applications, DOE intends to utilize the
criteria referenced in the Act, the
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solicitation, and these guidelines.* In
addition, prior to a comprehensive
evaluation, an initial review of the Pre-
Applications will be performed to
determine the following:

1. The proposal is for an Eligible
Project; and

2. The submission contains the
information requested by the
solicitation.

If a Pre-Application fails to meet these
requirements, it may be deemed non-
responsive and eliminated from further
review. As part of the subsequent and
more comprehensive Pre-Application
review, DOE may conduct an
independent review of the financial
capability of an Applicant (including
personal credit information of the
principal(s) if there is insufficient
information to assess the financial
capability of the organization). In
addition, DOE may ask for additional
information during the review process
and may request one or more meetings
with the Project Sponsor(s).

E. After reviewing a completed Pre-
Application, DOE will provide a written
response to the Project Sponsor.5 In this
response, DOE will do one of two
things. DOE will either invite an
Applicant to submit a comprehensive
Application for a loan guarantee and
specify the amount of the Application
fee that DOE has decided to assess, if
any, or DOE will advise the Project
Sponsor that the project proposal is
ineligible for further consideration in
the review process under the guidelines.
Project Sponsors whose proposals are
denied further review will not be barred
from re-submitting an updated or
revised project proposal in response to
future solicitations under the final
regulations to be adopted by DOE.

F. In response to an invitation to
submit an Application, interested
Applicants are expected to meet all
requirements specified in the invitation,
the solicitation and these guidelines.
DOE will be expecting that the
information and documentation
requested, as well as the substance and
content of such documentation required
for the Application, will conform
substantially with that produced during

4While these factors are designed for review of
Pre-Applications, DOE intends to use these factors,
as appropriate, in reviewing Applications as well.

5While DOE intends to review Applicant’s
written submission, neither the Pre-Application nor
any written or other feedback that DOE may provide
in response to the Pre-Application is intended to
obviate the need for an Application. In addition,
any response that DOE may provide to a Pre-
Application or subsequent Application does not
obligate DOE to issue a loan guarantee for a project;
only a duly executed Loan Guarantee Agreement
may contractually obligate DOE to guarantee any
loan or other debt obligations.

the course of an arm’s length
commercially negotiated project or
commercial financing. The maturity,
balance sheet and experience of the
Project Sponsors, the credit rating of the
Lenders and the off-take counterparties,
and the scope and breadth of the
security package supporting the loan are
additional important factors that DOE
will consider in its review of an
Application.® An Application should
include, among other things, the
following information and materials:

1. A completed Application form
signed by an individual with full
authority to bind Applicant;

2. Payment of the Application fee, if
any;

3. A detailed description of all
material amendments, modifications,
and additions made to the information
and documentation provided in the Pre-
Application, including any changes in
the proposed project’s financing
structure or terms;

4. A description of the nature and
scope of the proposed project, including
key milestones, location of the project,
identification and commercial
feasibility of the new or significantly
improved technology(ies) to be
employed in the project, how Applicant
intends to employ such technology(ies)
in the project, and how the Applicant or
others intend to assure the further
commercial availability of the
technology(ies) in the United States;

5. A detailed explanation of how the
proposed project qualifies as an Eligible
Project;

6. A detailed estimate for the total
Project Costs (including escalation and
contingencies), together with a
description of the methodology and
assumptions used;

7. An estimate of the amount of the
Subsidy Cost for the project, including
a description of the methodology used
for this calculation and any supporting
documentation;

8. A detailed description of the
construction contractor(s) and
equipment supplier(s), construction
schedules for the project including
major activity and cost milestones as
well as the performance guarantees,
performance bonds, liquidated damages
provisions, and equipment warranties to
be provided;

9. A detailed description of the
operations and maintenance provider(s),
the plant operating plan, estimated
staffing requirements, parts inventory,
major maintenance schedule, estimated
annual downtime, and performance

6 Additional factors that DOE expects to consider
when reviewing Applications are described in
Section IV of these guidelines.

guarantees and related liquidated
damage provisions, if any;

10. A description of the management
plan of operations that Applicant will
employ in carrying out the project, and
information concerning the management
experience of each officer or key person
associated with the project;

11. A detailed description of the
project decommissioning,
deconstruction and disposal plan and
the anticipated costs associated
therewith;

12. An analysis of the market for the
product(s) to be produced by the
project, including relevant economics
justifying the analysis, and copies of any
contractual agreements for the sale of
these products or assurance of the
revenues to be generated from sale of
these products;

13. A detailed description of the
overall financial plan for the proposed
project, including all sources of funding,
equity, and debt, and the liability of
parties associated with the project over
the lifetime of the requested loan
guarantee;

14. A copy of all loan documents that
Borrower and Lender will sign if the
Application for a loan guarantee is
approved, containing all of the terms
and conditions of the loan or other debt
obligations to be guaranteed, including
the proposed amount of the loan,
interest charges, repayment position,
principal repayment schedule, fees, pre-
payment and late payment penalties,
and cure rights;

15. A copy of all material agreements,
whether entered into or proposed,
relevant to the investment, construction
and commissioning of the project;

16. A copy of the financial closing
checklist for the equity and debt;

17. Applicant’s business plan on
which the project is based and project
pro forma statements for the proposed
life of the loan guarantee, including
income statements, balance sheets, and
cash flows. All such statements should
include assumptions made in their
preparation and the range of revenue,
operating cost, and credit assumptions
considered;

18. Financial statements for the past
three (3) years that have been audited by
an independent certified public
accountant, including all associated
notes, as well as interim financial
statements and notes for the current
fiscal year, of Applicant and parties
relevant to Applicant’s financial
backing, together with business and
financial interests of principal
organizations, if appropriate, such as
parent and subsidiary corporations or
partners of Applicant;
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19. A copy of all legal opinions,
engineering reports, and other material
reports, analysis, and reviews related to
the project;

20. Credit history of Applicant and, if
appropriate, any party who owns or
controls a five percent or greater interest
in the project or the Applicant;

21. A preliminary credit assessment
for the project without a loan guarantee
from a nationally recognized rating
agency;

22. A list of all project-related
applications filed and approvals issued
by Federal, state, and local government
agencies for permits and authorizations
to site, construct, and operate the
project. If still outstanding, the
Application should contain an
estimated date of completion for any
required filings and approvals;

23. A report containing an analysis of
the potential environmental impacts of
the project that will enable DOE to
assess whether the project will comply
with all applicable environmental
requirements and how and to what
measurable extent the project avoids,
reduces, or sequesters air pollutants or
anthropogenic emissions of greenhouse
gases, including how Borrower intends
to verify those benefits;

24. A listing of assets associated, or to
be associated, with the project and any
other asset that will serve as collateral
for the guaranteed loan and assure
repayment of the loans and other debt
obligations of the project, including
appropriate data as to the value and
useful life of any physical assets and a
description of any other associated
security and its value. With respect to
any ownership interest in a real
property asset described above or any
pledged asset that is not part of the
project, an appraisal should be
performed by state licensed or certified
appraisers that is consistent with the
“Uniform Standards of Professional
Appraisal Practice,” promulgated by the
Appraisal Standards Board of the
Appraisal Foundation;

25. An analysis demonstrating that at
the time of the Application, there is a
reasonable prospect that Borrower will
be able to repay the loan or other debt
obligation to be guaranteed (including
interest) according to its terms, and a
complete description of the operational
and financial assumptions on which
this demonstration is based;

26. Written affirmation from an officer
of the Lender confirming that Lender is
an Eligible Lender in good standing
with DOE’s and other agencies’ loan
guarantee programs; and

27. Such other information requested
in the solicitation or invitation to
submit an Application necessary for a

complete assessment of the loan
guarantee application for the project.

G. Following Applicant’s submission
of an Application, DOE will review the
Application based on the factors
mentioned in subsection F of Section III
and Section IV of the guidelines. If the
Credit Review Board determines that a
project may be suitable for a loan
guarantee, because, among other things,
it qualifies as an Eligible Project, there
exists a reasonable expectation of
payment based on the materials
provided in the Application, and the
proposed project will advance the
President’s Advanced Energy Initiative,
DOE may notify the Borrower and
Lender in writing and provide them
with a copy of a proposed Term Sheet.
In the event that DOE reviews an
Application and decides not to proceed
further with the issuance of a proposed
Term Sheet, DOE will inform Applicant
in writing the reason(s) for the denial.

H. Concurrent with the review
process described above, DOE will
consult with the U.S. Department of
Treasury regarding the terms and
conditions of the potential loan
guarantee and will work with OMB to
determine the Subsidy Cost for a
potential loan guarantee based on the
particular set of terms and conditions
associated with the project. OMB will
ultimately review and approve the final
determination of the Subsidy Cost.

I. Subsequent to any negotiations and
revisions of the proposed Term Sheet
including the Subsidy Cost in
accordance with subsection H of Section
III of the guidelines, the Term Sheet
becomes a Conditional Commitment if,
and only if, both DOE and Applicant
agree to the proposed terms and
conditions and sign the Term Sheet.
Among other things, the Conditional
Commitment will specify the required
payment of fees for the Administrative
Cost of Issuing a Loan Guarantee.
Subsequent to entering into a
Conditional Commitment, and upon
agreement as to the detailed terms and
conditions to be contained in the Loan
Guarantee Agreement and other related
documents, as well as availability of
authority provided in an appropriations
act for the loan guarantee, and
fulfillment of other applicable statutory,
regulatory, or other requirements, the
Credit Review Board will set a closing
date. DOE will enter into a Loan
Guarantee Agreement with an Applicant
that satisfies the specified conditions
precedent if and only if all funding and
other contractual, statutory and
regulatory requirements have been
satisfied.

J. Prior to the closing date, the
Secretary will ensure that:

1. Pursuant to section 1702(b) of the
Act, Congress has made an
appropriation for the Subsidy Cost of
the loan guarantee, or that the Secretary
will receive payment in full from the
Borrower as part of the closing and
Congress has provided sufficient
additional authority in an
appropriations act;

2. Pursuant to section 1702(h) of the
Act, and in accordance with Section
V.R. of these guidelines, the Secretary
has received from Borrower payment of
a fee for DOE’s Administrative Cost of
Issuing a Loan Guarantee or will receive
payment of the fee as part of the closing;

3. The Director of OMB has reviewed
and approved DOE’s calculation of the
Subsidy Cost of the loan guarantee;

4. The Secretary of the Treasury has
been consulted as to the terms and
conditions of the Loan Guarantee
Agreement;

5. The Loan Guarantee Agreement and
related documents contain all terms and
conditions the Secretary deems
reasonable and necessary to protect the
interests of the United States; and

6. All conditions precedent specified
in the Conditional Commitment have
either been satisfied or waived by the
Secretary and all other applicable
contractual, statutory, and regulatory
requirements have been satisfied.

IV. Evaluation of Applications

In evaluating Applications invited for
submission, DOE plans to consider the
following factors: 7

A. Whether the Application is
complete, signed by the appropriate
entity or entities with the authority to
bind the Project Sponsor and other
relevant parties to the agreement, and
complies with the eligibility
requirements stated in the Act, these
guidelines, and the solicitation;

B. Whether the Application contains
sufficient information, including a
detailed description of the nature and
scope of the project and the nature,
scope, and risk coverage of the loan
guarantee sought, to enable DOE to
perform a thorough assessment of the
project;

C. Whether and to what measurable
extent the project avoids, reduces, or
sequesters air pollutants or
anthropogenic emissions of greenhouse
gases;

D. Whether the new or significantly
improved technology to be employed in
the project, as compared to commercial
technologies in service in the United
States at the time the guarantee is

7 While these factors are designed for review of
Applications, DOE intends to use these factors, as
appropriate, in reviewing Pre-Applications as well:
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issued, is ready to be employed
commercially in the United States, can
yield a commercially viable product(s)
in the use proposed in the project, and
is or will be available for further
commercial use in the United States;

E. Whether the project will advance
the goals of the President’s Advanced
Energy Initiative;

F. Whether the requested amount of
the loan guarantee is reasonable relative
to the nature and scope of the project;

G. The extent to which Project Costs
are funded by guaranteed debt;

H. The extent to which Applicant and
other principals involved in the project
have made a significant equity
commitment to the project;

I. Whether the project will be ready
for full deployment and operations in
the proximate future;

J. Whether there is sufficient evidence
that Applicant will initiate and
complete the project in a timely,
efficient, and acceptable manner;

K. Whether and/or to what extent
Applicant will rely upon other Federal
and non-Federal governmental
assistance (grants, tax credits, other loan
guarantees, etc.) to support the
financing and construction and/or
operation of the project;

L. Whether there is reasonable
assurance that the project is
economically feasible and will produce
sufficient revenues to service the
project’s debt obligations over the life of
the loan guarantee and assure timely
repayment of guaranteed loans and
other debt obligations;

M. Whether the collateral, warrantees,
and other assurance of repayment
described in the Application provide
adequate safeguard to the Federal
government in the event of default;

N. Whether Applicant possesses the
capacity and expertise to successfully
operate the project, based on factors
such as financial soundness,
management organization, and the
nature and extent of corporate and
personnel experience;

O. Whether the project will comply
with all applicable laws and regulations,
including all applicable environmental
statutes and regulations;

P. Whether the levels of market,
regulatory, legal, financial,
technological, and other risks associated
with the project are appropriate for a
loan guarantee provided by DOE;

Q. Whether the entity issuing the loan
or other debt obligation subject to the
loan guarantee is an Eligible Lender;
and

R. Such other criteria that the
Secretary and the Credit Review Board
deem relevant in evaluating the merits
of an Application.

V. Findings by the Secretary

Prior to the issuance by DOE of a loan
guarantee, the Secretary should ensure
that Applicant satisfies the following
requirements and conditions (some or
all of which should be specified in the
Loan Guarantee Agreement):

A. The project qualifies as an Eligible
Project under the Act;

B. The project will be constructed and
operated in the United States and the
technology is or is likely to be available
in the United States for further
commercial application;

C. The debt guaranteed by DOE is
limited to no more than 80 percent of
total Project Costs;

D. The amount of the loan guarantee
does not exceed 80 percent of the total
face value of the loan or other debt
obligation of the project, or provides
sufficient evidence to support a
guarantee exceeding 80 percent (but in
no event 100 percent);

E. Applicant and other principals
involved in the project have made a
significant equity investment;

F. The prospective Borrower is
obligated to make full repayment of the
guaranteed loan over a period of up to
the lesser of 30 years or 90 percent of
the projected useful life of the project’s
major physical assets, as calculated in
accordance with generally accepted
accounting principles and practices;

G. The loan guarantee does not
finance, either directly or indirectly, a
Federally tax-exempt obligation.
Accordingly, the loan guarantee may not
be used for a Federally tax-exempt
obligation or serve as collateral to secure
a tax-exempt obligation;

H. The guaranteed portion of a loan
must not be separated from or
“stripped” from the non-guaranteed
portion of the loan and resold in the
secondary debt market;

I. The amount of the loan guaranteed,
when combined with other funds
committed to the project, will be
sufficient to carry out the project,
including adequate contingency funds;

J. There is a reasonable prospect of
repayment by Borrower of the principal
and interest of the Guaranteed
Obligations;

K. The prospective Borrower has
pledged project assets and other
collateral or surety, including non
project-related assets, as determined by
the Secretary to be necessary as
assurance for the repayment of the loan;

L. The Loan Guarantee Agreement
and related documents include detailed
terms and conditions as appropriate to
protect the interests of the United States
in the case of default, including
ensuring availability of all the

intellectual property rights, technical
data including software, and physical
assets necessary for any person selected,
including, but not limited to, the
Secretary, to complete and operate the
defaulting project;

M. The Borrower’s interest rate on the
guaranteed loan is determined by the
Secretary to be reasonable, taking into
account the range of interest rates
prevailing in the private sector for
similar Federal government guaranteed
obligations of comparable risk;

N. The guaranteed loan is not
subordinate to any loan or other debt
obligation for the project not part of the
Guaranteed Obligations and is in a first
lien position regarding all assets of the
project and all collateral security
pledged;

O. There is satisfactory evidence that
Borrower is willing, competent, and
capable of performing the terms and
conditions of the loan or other debt
obligation and the loan guarantee;

P. The Lender is not a Federal entity,
possesses sufficient financial
wherewithal and expertise, and will
exercise the requisite standard of care as
deemed necessary by the Secretary and
stated in DOE’s lender eligibility criteria
in Section VI of these guidelines;

Q. Lender or other parties servicing
the loan and monitoring the project
should be satisfactory to the Secretary.
In addition, the Secretary will need to
find that the Lender and other
appropriate parties will exercise a high
level of care and diligence in the
establishment and enforcement of the
conditions precedent to all loan
disbursements and the Borrower
covenants throughout the term of the
loan and that each Lender will be
required to diligently perform its duties
in the servicing and collection of the
loan as well as in ensuring that the
collateral package securing the loan
remains uncompromised. The Lender
will also provide annual or more
frequent periodic financial reports on
the status and condition of the loan, and
is required to promptly notify DOE if it
becomes aware of any problems or
irregularities concerning the project or
the ability of the Borrower to make
payment on the loan or other debt
obligations. Even though DOE will rely
on Lender (or other servicer) to service
and monitor the loan with utmost care
and expertise, Lender’s responsibilities
with regard to the loan are separate from
DOE’s own monitoring and review of
the loan and the project;

R. As specified in the Conditional
Commitment, the prospective Borrower
makes payment of the fee for the
Administrative Cost of Issuing a Loan
Guarantee pursuant to section 1702(h)
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of the Act. While covering the other
costs included in the Administrative
Cost of Issuing a Loan Guarantee, this
payment will not include the servicing
and monitoring costs identified in
Section II.B. of these guidelines. These
latter costs will be assessed in
accordance with the Loan Guarantee
Agreement which will require payment
of administrative fees to the Federal
government by Borrower, either directly
or through the Lender, periodically
thereafter for the duration of the loan
guarantee. DOE intends to use all of the
fees mentioned above to defray
administrative expenses associated with
issuing and monitoring loan guarantees;

S. If Borrower is to make payment in
full for the Subsidy Cost of the loan
guarantee pursuant to section 1702(b)(2)
of the Act, such payment must be
received by the Secretary prior to, or at
the time of, closing;

T. DOE representatives have access to
the project site at all reasonable times in
order to monitor the performance of the
project;

U. DOE and Borrower have reached
an agreement as to what project
information will be made available to
DOE and which project information will
be made publicly available;

V. The prospective Borrower has filed
applications for or obtained any
required regulatory approvals for the
project and is in compliance with all
Federal and state regulatory
requirements;

W. Applicant has no delinquent
Federal debt, including tax liabilities,
unless the delinquency has been
resolved with the appropriate Federal
agency in accordance with the standards
of the Debt Collection Improvement Act
of 1996; and

X. The Loan Guarantee Agreement
contains such other terms and
conditions as the Secretary deems
reasonable and necessary to protect the
interests of the United States.

VI. Lender Eligibility

Lenders associated with a project
should meet the following requirements:

A. The Lender is a ‘““non-Federal
qualified institutional buyer,” as
defined in 17 CFR 230.144A(a),
including qualified retirement plans and
governmental plans;

B. The Lender is not a party debarred
or suspended from participation in a
Federal government contract (under 48
CFR 9.4) or participation in a non-
procurement activity (under a set of
uniform regulations implemented in
agency regulations for numerous
agencies, including DOE, at 10 CFR
1036);

C. The Lender is not delinquent on
any Federal debt or loan;

D. The Lender is duly organized and
legally authorized to enter into the
transaction;

E. The Lender is able to demonstrate
experience in originating and servicing
loans for commercial deals similar in
size and scope with the project under
consideration; and

F. The Lender is able to demonstrate
experience or capability as the lead
lender or underwriter of other energy
related projects.

VII. Project Costs

A. In conjunction with the Secretary’s
determination of the Project Costs
associated with the issuance of a loan
guarantee, Applicant should record
such costs in accordance with generally
accepted accounting principles and
practices. Applicant should calculate
the sum of reasonable and customary
costs that it has paid and expects to pay,
and which are directly related to the
project, to estimate the total sum of
Project Costs. Project Costs may include,
but are not limited to:

1. Costs of acquisition, lease or rental
of real property, including engineering
fees, surveys, title insurance, recording
fees, and legal fees incurred in
connection with land acquisition, lease
or rental, site improvements, site
restoration, access roads, and fencing;

2. Engineering, architectural, legal
and bond fees, and insurance paid in
connection with construction of the
facility; and materials, labor, services,
travel and transportation for facility
construction, startup, and tests;

3. Equipment purchase and startup
testing;

4. Costs to provide equipment,
facilities, and services related to safety
and environmental protection;

5. Financial and legal services costs,
including other professional services
and fees necessary to obtain required
licenses and permits and to prepare
environmental reports and data;

6. Interest costs and other normal
charges affixed by lenders;

7. Necessary and appropriate
insurance and bonds of all types;

8. Costs of startup, commissioning
and shakedown;

9. Costs of obtaining licenses to
intellectual property necessary to
design, construct, and operate the
project; and

10. Other necessary and reasonable
costs approved by the Secretary.

B. Applicant should not record the
following costs as Project Costs
associated with the loan guarantee:

1. Fees and commissions charged to
Borrower, including finder fees, for
obtaining Federal funds;

2. Parent corporation’s general and
administrative expenses, and non-
project related parent corporation
assessments, including organizational
expenses;

3. Goodwill, franchise, trade, or brand
name costs;

4. Dividends and profit sharing to
stockholders, employees, and officers;

5. Research, development, and
demonstration costs of readying the
energy technology for employment in a
commercial project;

6. Costs that are excessive or are not
directly required to carry out the
project, as determined by the Secretary;

7. Administrative Cost of Issuing a
Loan Guarantee paid by the Borrower;

8. The Subsidy Cost of the loan
guarantee; and

9. Operating expenses incurred after
startup, commissioning and shakedown.

VIIL Principal and Interest Assistance
Contract

With respect to any Guaranteed
Obligation, the Secretary may enter into
a contract to pay Holders, for and on
behalf of Borrower, from funds
appropriated for that purpose, the
principal and interest charges that
become due and payable on the unpaid
balance of the Guaranteed Obligation, if
the Secretary finds that:

A. Borrower is unable to meet the
payments and is not in default;

B. Borrower will, and is financially
able to, continue to make the scheduled
payments on the remaining portion of
the principal and interest due under the
non-guaranteed portion of the debt
obligation, or an arrangement, approved
by the Secretary, has otherwise been
agreed to avoid an impending payment
default;

C. It is in the public interest to permit
Borrower to continue to pursue the
purposes of the project;

D. In paying the principal and
interest, the Federal government expects
a probable net benefit greater than it
would receive in the event of a default;

E. The payment authorized is no
greater than the amount of principal and
interest that Borrower is obligated to
pay under the agreement being
guaranteed; and

F. Borrower agrees to reimburse the
Secretary for the payment (including
interest) on terms and conditions that
are satisfactory to the Secretary and
executes all written contracts required
by the Secretary for such purpose.

IX. Full Faith and Credit

As specified in the Act, the United
States pledges its full faith and credit to
the payment of all Guaranteed
Obligations with respect to principal
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and interest under the terms and
conditions of the Loan Guarantee
Agreement.

X. Default/Audit

As required by sections 1702(g)(1)(A)
and 1702(i)(1) of the Act, DOE in the
near future will issue regulations
pertaining to default and audit
requirements that will apply to any loan
guarantee issued, and Loan Agreement
executed, by DOE.

[FR Doc. E6-13268 Filed 8—11-06; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

[Docket ID: ERRE-BT-2006—-WAV-0140]

Energy Conservation Program for
Consumer Products: Publication of the
Petition for Waiver of Peerless Boilers
Heat, LLC From the Department of
Energy Residential Furnace and Boiler
Test Procedures

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of Petition for Waiver
and request for comments.

SUMMARY: Today’s notice publishes a
Petition for Waiver from Peerless Boilers
Heat, LLC (PB). This petition (hereafter
“PB Petition”) request a waiver from the
Department of Energy’s (hereafter
“Department” or “DOE”) test
procedures for residential furnaces and
boilers. Today’s notice also includes an
alternate test procedure PB has
requested DOE to include in the
Decision and Order, should the
Department grant PB a waiver. The
Department is soliciting comments,
data, and information with respect to
the PB Petition and the proposed
alternate test procedure.

DATES: The Department will accept
comments, data, and information
regarding this Petition for Waiver until,
but no later than September 13, 2006.
ADDRESSES: Please submit comments,
identified by Docket ID number: EERE—
BT-2006—-WAV-0140, by any of the
following methods:

e Mail: Ms. Brenda Edwards-Jones,
U.S. Department of Energy, Office of
Energy Efficiency and Renewable
Energy, Building Technologies Program,
Mailstop EE-2], Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2945. Please
submit one signed original paper copy.

o Hand Deliver/Courier: Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, Room 1]J-018,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121.

e E-mail: PBPetitiion@ee.doe.gov.
Include either the Docket ID number:
EERE-BT-2006-WAV-0140, and/or
“PB Petition” in the subject line of the
message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name and case
number for this proceeding. Submit
electronic comments in Microsoft Word,
WordPerfect, PDF, or text (ASCII) file
format and avoid the use of special
characters or any form of encryption.
Wherever possible, include the
electronic signature of the author.
Absent an electronic signature,
comments should electronically must be
followed and authenticated by
submitting the signed original paper
document. The Department does not
accept telefacsimiles (faxes). Any person
submitting written comments must also
send a copy of such comments to the
petitioner. (10 CFR 430.27(b)(1)(iv)).
The contact information for the
petitioner in today’s notice is: Mr.
Jeffrey K. Alexander, Vice President, PB
Heat, LLC, 9th & Rothermel Drive, P.O.
Box 447, New Berlinville, PA 19545—
0477.

According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit two copies: One copy of
the document including all the
information believed to be confidential,
and one copy of the document with the
information believed to be confidential
deleted. The Department will make its
own determination about the
confidential status of the information
and treat it according to its
determination.

Docket: For access to the docket to
read the background comments relevant
to this matter, go to the U.S. Department
of Energy, Forrestal Building, Room 1]—
018 (Resource Room of the Building
Technologies Program), 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
2945, between 9 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. Available documents include
the following items: This notice, public
comments received, the PB Petition, and
prior Department rulemakings regarding
residential furnace and boilers. Please

call Ms. Brenda Edwards-Jones at the
above telephone number for additional
information regarding visiting the
Resource Room.

FOR FURTHER INFORMATION CONTACT:
Mohammed Khan, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, Mail Stop EE-2],
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121, (202) 586—9611; E-mail:
Mohammed.Khan@ee.doe.gov; or
Thomas DePriest, Esq., U.S. Department
of Energy, Office of General Counsel,
Mail Stop GC-72, Forrestal Building,
1000 Independence Avenue, SW.,
Washington, DC 20585-0121,

(202) 586-9507; E-mail:
Thomas.DePriest@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

1. Background and Authority

II. Petition for Waiver

III. Alternate Test Procedure

IV. Summary and Request for Comments

I. Background and Authority

Title III of the Energy Policy and
Conservation Act (EPCA) sets forth a
variety of provisions concerning energy
efficiency. Part B of Title III (42 U.S.C.
6291-6309) provides for the “Energy
Conservation Program for Consumer
Products other than Automobiles.” It
specifically provides for definitions, test
procedures, labeling provisions, energy
conservation standards, and the
authority to require information and
reports from manufacturers. With
respect to test procedures, Part B
generally authorizes the Secretary of
Energy to prescribe test procedures that
are reasonably designed to produce
results which reflect energy efficiency,
energy use and estimated operating
costs, and that are not unduly
burdensome to conduct. (42 U.S.C.
6293(b)(3)) EPCA provides that the
Secretary of Energy may amend test
procedures for consumer products if the
Secretary determines that amended test
procedures would more accurately
reflect energy efficiency, energy use and
estimated operating costs, and that they
are not unduly burdensome to conduct.
(42 U.S.C. 6293(b))

Today’s notice involves residential
products covered under Part B. The PB
Petition requests a waiver from the
residential furnace and boiler test
procedures for PB’s PO-50, PO-60, PO—
63 and PO-73 models of oil-fired
boilers. The test procedures for
residential furnaces and boilers appear
at 10 CFR Part 430, Subpart B,
Appendix N.

The Department’s regulations contain
provisions allowing a person to seek a
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waiver from the test procedure
requirements for covered consumer
products (10 CFR 430.27). The waiver
provisions allow the Assistant Secretary
for Energy Efficiency and Renewable
Energy (hereafter ““Assistant Secretary”’)
to temporarily waive test procedures for
a particular basic model when a
petitioner shows that the basic model
contains one or more design
characteristics that prevent testing
according to the prescribed test
procedures, or when the prescribed test
procedures may evaluate the basic
model in a manner so unrepresentative
of its true energy consumption as to
provide materially inaccurate
comparative data. (10 CFR 430.27(a)(1))
The Assistant Secretary may grant the
waiver subject to conditions, including
adherence to alternate test procedures.
Petitioners are to include in their
petition any alternate test procedures
known to evaluate the basic model in a
manner representative of its energy
consumption. (10 CFR 430.27(b)(1)(iii))
Waivers generally remain in effect until
final test procedure amendments
become effective, thereby resolving the
problem that is the subject of the
waiver.

The waiver process also allows the
Assistant Secretary to grant an Interim
Waiver from test procedure
requirements to manufacturers that have
petitioned the Department for a waiver
of such prescribed test procedures. (10
CFR 430.27(a)(2)) An Interim Waiver
remains in effect for a period of 180
days or until the Department issues its
determination on the Petition for
Waiver, whichever is sooner, and may
be extended for an additional 180 days,
if necessary. (10 CFR 430.27(h))

II. Petition for Waiver

On March 27, 2006, PB filed a Petition
for Waiver from the test procedures
applicable to its residential oil-fired
boilers. PB seeks a waiver from the
applicable test procedures for its PO-50,
PO-60, PO-63 and PO-73 models of oil-
fired boilers on the grounds that the
prescribed test procedures may result in
an evaluation of the basic model that is
unrepresentative of its true energy
consumption characteristics.

Modern residential boilers are
typically used with either baseboard
convector or radiant floor heating
systems, and these heating systems
circulate water in a closed-loop fashion.
Originating at the boiler, headed water
is pumped to the convectors or radiant
floor coils. As the water passes through
the convectors or floor coils, heat is
extracted and the water is cooled. The
heated water from the boiler is termed
“supply water” and the cooled water is

termed ‘“‘return water”. With any given
system, the return water temperature is
directly proportional to the supply
water temperature which can be set at
the boiler. The return water temperature
is also a function of a home’s heating
load and the effectiveness of convector
or floor coil system. Different water
temperatures are also seen with
different systems (and control features);
the return and supply water
temperatures are lower for radiant floor
heating systems compared to convector
systems. The DOE test procedures
specifies certain supply and return
temperatures for boiler efficiency
testing. These temperature
specifications, according to PB, do not
suitably match the expected
performance characteristics of the
subject boiler units.

In particular, PB claims that one of
the test conditions (i.e., return water
temperature) in the DOE test procedures
is not representative of what would
occur with radiant floor heating systems
and for boilers equipped with outdoor
reset controls. The PB Petition requests
that DOE grant a waiver from existing
test procedures and allow the use of an
alternate test procedure. In its petition,
PB requests use of the American Society
of Heating, Refrigerating and Air-
Conditioning Engineers (ASHRAE)
Standard 103—2003 Public Review Draft,
“Determination of Boiler Performance
for Low Water Temperature
Applications” (hereafter “‘draft ASHRAE
Standard 103—-2003"").

Pending public comment, it is not
clear if DOE would grant PB a waiver in
the Decision and Order. PB seeks a
waiver of the temperature requirements
for return water in the applicable test
procedure on the grounds that the
prescribed test procedures may result in
an evaluation of the basic model that is
unrepresentative of its true energy
consumption characteristics. PB also
requests permission to use an alternate
test procedure, draft ASHRAE Standard
103-2003, which specifies lower test
temperatures that the DOE test
procedure requires. PB claims boilers
for which it seeks a test procedure
waiver are capable of achieving
condensing operating conditions with
return water temperatures that are lower
than those specified in the DOE test
procedure. In particular, PB states that
if a boiler is used with radiant floor
heating systems, the return and supply
water temperatures are far lower than
those seen with baseboard convector
systems. Similarly, PB states that if a
boiler is used with baseboard convector
heating systems, in combination with
outdoor reset controls, the supply water
temperatures can be lower than the DOE

test procedure for some fraction of the
heating season. In its petition, PB also
asserts that because its boilers are
supplied with an outdoor reset control,
the boilers installed with either radiant
floor heating systems or baseboard
convector heating systems are capable of
achieving condensing conditions and
increased efficiency and reduced energy
use, during warmer periods of the
heating season.

DOE finds, however, that the
reliability of this approach depends
upon different parameters, which can
vary from home to home. It depends, for
example, on the home’s heating load
profile, which is a function of the
geographic location, the temperature of
the return water necessary for
condensation, and the performance
characteristics of the home’s baseboard
convectors. The draft ASHRAE Standard
103-2003 does not estimate, or take into
account, how often the boiler will
function in the condensing mode with
a baseboard convector system and may
not accurately reflect an “annualized”
efficiency rating and may confuse
consumers who purchase boilers for use
with baseboard heating systems.
Furthermore, there are no guarantees the
boiler would be installed with outdoor
reset controls. Finally, DOE is
concerned that granting PB a waiver
could result in energy efficiency ratings
for its PO-50, PO-60, PO-63 and PO—
73 models of oil-fired boilers that are
not comparable to the ratings of other
models of oil-fired boilers.

III. Alternate Test Procedure

The Department will make a judgment
on the PB Petition after the period for
public comment. The Department is
publishing the proposed alternate test
procedure in this notice, though it has
not yet made a determination on the
petition, to account for the potential
need for an alternate test procedure and
to allow the public to comment on a
proposed alternate test procedure. PB
proposed the use of draft ASHRAE
standard 103—2003 as an alternate test
procedure in its petition. DOE is
considering including in the Decision
and Order an alternate test procedure
that is based on draft ASHRAE Standard
103-2003 for residential furnaces and
boilers.

The Department proposes for
comment the following language: 10
CFR Parts 430 Subpart B, Appendix N—
“Uniform Test Method for Measuring
the Energy Consumption of Furnaces
and Boilers,” as amended by adding:
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Section 8.4.1

Determination of Boiler Performance for
Low-Water-Temperature Applications

This section contains procedures for
determining the seasonal performance
of a hot water boiler used in a low-
water-temperature application,
specifically, for radiant floor heating
systems. This performance is expressed
as Low-Water-Temperature Seasonal
Efficiency (LWTSE).

Note: When applying this criteria to
noncondensing boilers, it should be
recognized that such boilers used for low-
water-temperature applications need to
address the potential for the formation of
condensation within the boiler’s heat
exchanger, in addition to the boiler’s venting
system. This can be addressed either by the
design of the boiler and its venting system,
or by the boiler’s return/supply water piping,
or both.

For Noncondensing Hot Water Boilers

The water flow rate shall be adjusted
to produce a water temperature rise
between 19.5 °F and 20.5 °F during the
steady-state test described under
Section 8.0, Test Procedure. During the
steady-state and heat-up tests, the hot
water boiler shall be supplied with
water having a temperature of a least 90
°F, but not more than 94 °F.

For Condensing Hot Water Boilers

The water flow rate shall be adjusted
to produce a water temperature rise
between 19.5 °F and 20.5 °F during the
steady-state test described under
Section 8.0, Test Procedure. During the
steady-state and heat-up tests, the
condensing boiler shall be supplied
with return water having a temperature
of at least 90 °F, but not more than 94
°F. The maximum permissible variation

of the return water temperature from the
required value during the steady-state
and heat-up tests shall not exceed + 2
°F, except during the first 30 seconds
after start-up, when it shall not exceed
+10 °F, and between 30 and 60 seconds
after start-up, when it shall not exceed
+5 °F.

Calculations

The boiler’s LWTSE shall be
determined by using the applicable
calculations to determine AFUE
specified under Section 10.0,
Calculation of derived results from test
measurement.

V. Summary and Request for Comments

Today’s notice announces PB’s
Petition for Waiver from the test
procedures applicable to PB’s PO-50,
PO-60, PO-63 and PO-73 models of oil-
fired boilers. The Department is
publishing the PB Petition for Waiver in
its entirety. The Petition contains no
confidential information. Furthermore,
PB requests the use of draft ASHRAE
Standard 103-2003 as an alternate test
procedure. In this alternate test
procedure, the Department would
replace the supply water temperature
requirements in the DOE test procedure
with the requirements in draft ASHRAE
Standard 103-2003.

The Department is interested in
receiving comments on all aspects of
this notice. The Department is
particularly interested in receiving
comments and views of interested
parties concerning whether to grant the
PB Petition and regarding the proposed
alternate test procedure. Specifically,
the Department would like to receive
comment on the following questions:

e Does the DOE test procedure
provide results that are unrepresentative

of the PB PO-50, PO-60, PO-63 and
PO-73 models of oil-fired boilers’
energy consumption so as to provide
materially inaccurate comparative data
in all installations?

e Were PB to be granted a waiver,
would it lead to a proliferation of
petitions for waiver for other oil-fired
boilers?

e Is the DOE test procedure
appropriate for boilers used with
baseboard convector heating systems?

o Are there other metrics that can be
used to assess the performance of low-
water-temperature boilers used with
baseboard heating systems?

¢ Is it appropriate for PB to use the
proposed alternate test procedure for
ratings and representations, and
compliance with energy efficiency
standards, building codes and
regulatory requirements?

e Should the Department prescribe
for manufacturers the LWTSE for low-
water-temperature boilers?

In addition, the Department is
interested in receiving comments on
possible modifications to any test
procedures or alternative rating methods
which the Department could use to
fairly represent the energy efficiency of
PB’s PO-50, PO-60, PO-63 and PO-73
models of oil-fired boilers. Any person
submitting written comments must also
send a copy of such comments to the
petitioner, whose contact information is
cited above.

Issued in Washington, DC, on August 4,
2006.

Alexander A. Karsner,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

BILLING CODE 6450-01-P
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PeerlessBoilers.com

March 15, 2006

Assistant Secretary for Conservation and Renewable Energy
United States Department of Energy

1000 Independence Ave., SW

Washington, DC 20585

Re: 430.27 Petitions for Waiver
Dear Secretary:

Pursuant to 10 CFR Part 430, “Energy Conservation Program for Consumer Products”
specifically Part 430.27, “Petitions for the waiver and applications for interim waiver,”
PB Heat, LLC is hereby petitioning for a waiver of the temperature requirements-listed in
ASHRAE Standard 103-1993 as referenced in Part 430, Subpart B, Appendix N. Our
Petition for Waiver is based on the grounds that “the prescribed test procedures may
evaluate the basic model in a manner so unrepresentative of its true energy consumption
characteristics.”

PB Heat, LLC is a manufacturer of heating boilers and has it products’ AFUE (Annual
Fuel Usage Efficiency) ratings certified by the Hydronics Industry Division of GAMA.
Specifically, our products tested and about to be marketed, under the name of Peerless®
Pinnacle ® Oil, Models PO-50, PO-60, PO-63, and PO-73 are designed to operate under
fully condensing conditions at return water temperatures lower than that indicated in Part
430. In addition, the control supplied with the boiler is capable of providing outdoor reset
to keep the boiler water temperature at a minimum until design conditions dictate that a
higher temperature is required.

As the attached email message to David Scearce, P.E., of American Design Associates,
LLC, the engineering firm that designs and tests our boilers, from Dr. Thomas Butcher,
of Brookhaven National Laboratories, indicates, condensing in oil-fired boilers begins at
return water temperatures below the 120°F prescribed in the ASHRAE Standard. Since
our condensing oil fired boilers are designed to operate in low temperature applications
and are equipped with an outdoor reset control that allows the boiler to run at low
temperatures for much of the heating season, the procedure described in ASHRAE
Standard 103-2003 (Public Review Draft), Appendix F which utilizes a nominal return
water temperature of 90°F and a nominal supply water temperature of 110°F, will better
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indicate a reasonable seasonal efficiency under the conditions that this boiler is designed
for and is likely to be used.

With this waiver, PB Heat, LLC will be allowed to publish a LWTSE (Low Water
Temperature Seasonal Efficiency) in addition to the AFUE. This will allow our
customers that are using our boiler models indicated above, in low temperature
applications, to receive the greatest seasonal efficiency, save money on fuel costs and
apply for the Energy Tax Credit that is part of the Federal Energy Bill of 2005.

The only competitor, that we are aware of, using condensing oil technology in a space
heating application is Monitor Products who manufactures the FCX boiler.

Your immediate attention to this petition is appreciated.

Cordially,

/)/ émé;

p
( ey KYAlexander

Vice President

cc: Dr. Thomas A. Butcher
David Scearce

enci.


